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FOREWORD

The Regional Conference on Mineral Resources Development held under the sponsorship of the
United Nations Economic Commussion for Asia and the Far East in Apnl 1953 1n Tokyo, Japan, noted
that while efficient exploitation and utihization of indigenous mineral resources were the concern of all
countries of the region, regulations governing the development of their resources varied from country to
country. By bringing these regulations together for careful study by an expert body, such as the Sub-
Commuttee on Mineral Resources Development, the Conference considered that experts would be benefited
by others’ experience so that suitable amendments to existing regulations might be recommended to their
governments, and that foreign countries and private concerns would have a better 1dea of the conditions
under which they could invest 1n the region It therefore recommended that “the secretanat should
compile existing regulations governing mineral development in the region”! This recommendation
met with the unanimous approval of the Commaittee on Industry and Trade at its sixth and seventh
sessions, and of the Commission at its tenth and eleventh sessions

In pursuance of the above, a “Preliminary Survey of Legislation Governing Mineral Development
of the Region” (ECAFE/I&T/Sub3/8) was submitted to the Sub-Committee on Mineral Resources
Development at its second sesston, held in June 1956 in Tokyo, Japan The Sub-Commuittee requested
that the final survey should take into account not only the legislation of the countries of the region but also
that of countries outside the region and should include the following aspects of mining legislation
(a) proprietory rights 1n muneral areas, (&) prospecting and muning licences, mining leases and methods
of control over their issuance, (¢) government supervision over mining operations, (d) government
revenue from exploitation of mineral resources, (e) safety and sanitary rules and regulations, and (f)
foreign 1nvestments 1n the explortation of mineral resources? It also suggested that the survey should
include drafts of model laws on different aspects of mining legislation suitable for adoption by highly
developed countries, as well as by under-developed countries which have recently embarked upon a
programme to exploit their mineral resources®

The present report consists of a brief section, general observations, followed by part I, a survey
of mineral legislation 1n countries of Asia and the Far FEast, based on information supplied by
governments

Part II 1s concerned with recent petroleum legislation 1n the following countries outside the
ECAFE region Guatemala, Israel, Italy, Libya, Mexico, Peru, Turkey, Venezuela Also included in
this part are provisions of petroleum legislation supplied to the secretariat by the governments of the
tollowing countries within the region Republic of China, India, Pakistan and the Philippines

Part IIl comprises excerpts or summartes of provisions on proprietory rights, prospecting and mining
licences, leases and concessions, governmental supervision and control of mining operations, and
government revenue as are selected from the mining laws of the following areas outside the ECAFE
region Victoria, Austrahia, the Belgian Congo, Brazil, Manitoba, Canada, Egypt, Mexico and
Peru

Introductory notes to each section set forth the specific legislation dealt with Legislation from
countries outside the ECAFE region was selected for incluston in parts II and III on the basis of the
ready availability of recent data. Parts 1l and IIl provide samples of existing legislative provisions on
subjects in which the Sub-Commuittee expressed interest No comparative analysis of mining and

' United Nations, Development of Mineral Resources in Asia and the Far East (sales number 195311 F5), part I, “Re-
port of the Regional Conference on Mineral Resources Development”, page 17

 “Report of the Second Session of the Sub-Committee on Mineral Resources Development” (E/CN 11/1&T/128)
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petroleum legislation has been made, and no evaluation of the importance, effectiveness or desirability of
the different provisions 1s intended. The legal framework for mineral and petroleum development in
some countries 1s found in individual arrangements and agreements entered into by the government
rather than in legislation In view of the importance of such agreements, particularly 1n several
petroleum producing countries, the text of one of the most recent 1s included as an appendix to part II.

The secretariat wishes to indicate the limitations of this survey in the hght of the request of
the Sub-Commuttee

Model legislative provisions have not been included. The selection or adaptation of existing
legislative provisions as models entails analysis of differing public policies, comparison of economic
conditions, mineral wealth, geological features and accessibility of mineral areas in various countries, as
well as evaluation of the practical operation and effectiveness of particular legislative schemes The
materials presented 1n parts II and III may afford some guidance for drafting and revising legislation,
provided that economic and policy considerations as well as relevant geological and geographical factors
in each country are taken into account However, the secretanat did not find 1t possible, 1n this report
on mining legislation, to study the political, economic and practical aspects of mining and petroleum
development which would have been necessary to meet the Sub-Commuttee’s request for model texts.

The present report does not deal with rules on safety and sanitation, on which material will be
supplied to the Sub-Commuittee separately by the International Labour Organisation Foreign investment
1s dealt with only briefly and to the extent that provisions are contained 1n the mining laws themselves
The attention of the Sub-Commuttee 1s drawn to the earlier report, “Laws and Regulations Affecting

Foreign Investment in Asia and the Far East” (ECAFE/L.122)
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GENERAL OBSERVATIONS

Proprietory rights

In most of the countries surveyed in this report, the
right to exploit minerals 1s separate from ownership rights
i land, and only the state may authornize the extraction
of munerals; State ownership of mineral resources 1s
declared 1n the constitunon and mining laws of some
countries ' In others, no provision establishing ownership
1s made, but the right to exploit minerals may be obtained
only from the state “

A third theory, derived from the English common law
rule that minerals are part of the land, has had some effect
in dependent territories of the United Kingdom and
countries 1n  the Commonwealth Under this rule,
ownership of land carries with 1t ownership of the minerals
in or on 1t® An outright sale or grant of land (grant in
fee sumple) was deemed to include minerals The subsoil
could however be sold, leased or retained by the land owner
separately from the surface land. Where this 1s the case,
there 1s a distinction for the purpose of government
control, regulation, leasing and so on, between minerals
“belonging to the state” and those belonging to private
persons.*

The present tendency 1n such jurnisdiction 15 to
eliminate the distinction and bring munerals under all
lands within the scope of miming laws. First, and most
commonly, laws provide that grants of state lands are
assummed not to include muneral rights® Secondly, the
effect of early grants i1s betng minimized. The Victorian
(Australia) Mines Act empowers the Minister of Mines
to bring any muneral deposit which 1s unexplored by the
land owner under the general provisions of the Mines Act
In India, legislaton and constitutional provisions are
tending to the abolition of private ownership of mineral
deposits and to the umform application of government
control.

Proprictory nights of surface owners are subject to
taking or occupation for purposes of mineral development
bn the theory of “public utility” or “public interest”.

1See part I Republic of China, Philippines, Sarawak, see also
ection 1 of part 111 Belgian Congo, Egypt, Mexico and Peru

"Part I Indonesia, Japan, Repubhic of Korea, sechon 1 of part
[ Brazil

® This common law rule prevails in the United States
‘Sce, for example, part I Ceylon, Malaya, India, Pakistan

® See, for example, part 1 Ceylon, section 1 of part 111 Canada
Mamtoba)

Grant of mineral rights by the government

The muneral legislation surveyed 1s largely concerned
with the conditions under which private persons or
companies may acquire and retain exploration and
exploitation rights within a system of permuts, licences,
leases and concessions Petroleum operations are usually
governed by legislation separate from mining laws 1n view
of the considerable differences of technology and finance
between petroleum and other mineral development.

Under most modern laws, the mining and petroleum
rights relate to exploration and explontation stages of
operations Maximum areas and duration for exploration
and exploitation rights are usually specithed Some mining
laws provide for concessions to run for an indefinite term,
subject to fulfilment of the conditions. All the petroleum
laws surveyed set a maximum term for exploitation rights.®

Most often, the competent government body 1s given
broad discretion, 1n the initial grant of exclusive nghts,
both with respect to the places where mining and petro-
leum operations may be carrted on and to decisions on
individual applications, However, the nght of the
discoverer or the locator of a claiam 1s recognized under
some mimng laws which provide for non-exclusive
prospecting permuts, or for free prospecting or for “miner’s
rights” © The discovery of commercially valuable deposits
1S usually an mmportant prerequisite to the issuance of
exclusive mining rights but not for exclusive exploitation
under petroleum laws 8

None of the modern laws provides for the uncond-
tional grant of mining or petroleum rights The retention
of exclusive rights 1s usually made conditional on the fulfil-
ment of obligations contained in the leases or concessions
or specthed by law Active work in conformity with
prescribed regulations and payment of rents and royalues
are the most important conditions usually imposed Other
obhgations relating to reimng within the country, employ-
ment of nationals, and full production are also prescribed
under some laws Force majeure provisions preserve the
rights of lessees or concesstonaires when circumstances
beyond their control result in failure to meet obligations

The mining laws surveyed generally provide no special
procedure for appeal from governments’ decision in with-

°See “terms of exploitation rights” in section 3 of part II

" For example, part I Japan, Philippines, section 3 of part I
Manitoba (Canada) and Victoria (Austraha)

®Sec “exploitation nights” n secion 3 of part II, also section 3
of part III



drawing or canceling mining nghts beyond the wusually
available judicial review by competent courts. Arbitration
t1s however commonly provided for in recent petroleum
legislation.®

There 1s generally close government surveillance and
supervision of operations conducted under licences, leases
and concessions Typical operations may begin only after
plans have been approved, and regular inspections are made
thereafter The reports and full disclosures required of
mining and petroleum right holders supply the government
nuning authoriies not only with information on comph-
ance with conditions and regulations but also with informa-
uon on the discovery of mineral resources and the stage of
development In some cases, certain information 1s kept
confidential by the government to protect the interests of
the operators Government authorities are empowered to
issue and enforce directions to individual operators with
respect to safety and to the efficient and proper uvtihzation
of mineral deposits These directions are enforced by such
measures as suspension of operations, penalties and cancel-
lation of the mining or petroleum rnight

Special government prerogatives

The government’s nght of pre-emption (requisition)
in the event of national emergency 1s specified 1n many
laws, as well as the right of the government to require the
satisfaction of the domestic needs of the country before
those for export. In all such cases, the producer 1s entitled
to receive the market price, the determination of which
may be subject to arbitration Provision 1s usually made
for the equitable sharing among all the producers of the
obligation to meet such requirements

Much of the legislation surveyed 1s silent on the ques-
tion of the compulsory acquisition or nationalization of
mines and petroleum fields 1n derogation of the rnights
under leases and concessions and existing law. In the
Libyan Petroleum Law, however, 1t 1s provided that the
“contractual nghts” contained in the concession may be
altered only by mutual consent.!® In contrast, a recent
constitutional amendment in India allows the central
Government to extinguish or modify by law nights under
any agreement, lease or licence for minerals or petroleum.
In Egypt, the Government’s right to requisition mines and
processing plants arises 1in case of national emergency and
1s provided for together with the right of pre-emption.

An example of compulsory government acquisition of
a given percentage of shares in mining enterprises 1s the
provision 1n the Belgian Mining Law for the Government’s

rght to subscribe up to 20 per cent of the initial capital
and subsequent stock issues.

* See “Mexico” 1n section 6 of part I

' The Libyan Petroleum Law 1s umque in providing for an
international arbitration See ‘“provisions against unilateral action
by the government” and “provisions for recourse in disputes” in
sectton 6 of part Il

Mineral development by foreign enterprise

With respect to foreign nationals and companies, some
legislation seeks only to ensure that the holders of mineral
nights will be susceptible to government control and super-
vision, and 1mposes requirements in respect of domicile,
registration or incorporation under domestic law. Com-
panies owned or controlled by foreign governments are
sometimes expressly precluded from acquiring muineral
rights

Some laws allowing foreign mining enterprise as well
as the employment of foreign techniaans make special
provisions for the employment and traimng of their
nationals Another type of provision seeks to ensure the
participation—and 1n some instances the preponderance—
of domestic capital in the development of mineral resources

Foreign 1nvestment laws concerned with exchange
controls and other conditions applicable to enterprises
linanced from abroad are dealt with in the report “Laws

and Regulations Affecting Foreign Investment in Asia and
the Far East” (ECAFE/L 122)

Government revenue

Revenue derived by a government from exploitation of
miuneral resources falls into one of the following classes
fees, rents, royalties, taxes and import or export duties.
The usual practice 1s that fees are charged for a service
rendered or an administrative action taken by the govern-
ment, rents are based on surface area, royalties are fixed
at a giwven percentage of the production, and taxes are
levied on income derived from exploitation or on specific
incidents of such exploitation.

Provisions on fees, rents, royalties and import or export
duties are usually embodied i1n laws dealing specifically
with the exploitation of mineral resources, and provisions
levying taxes may be found either in such laws or in
general laws on income taxes. Detailed tax systems are
usually laid down specially for petroleum operations.

Revenue provisions often operate to make 1t financially
onerous to retain exclusive exploitation rights in the absence
of productive work. At the same time, those provisions
often confer income tax advantages on the holder of a

nght. Petroleum legislation 1n particular appears to be
highly developed in this respect

Government development of mineral resources
Government exploitation, either directly through an
organ or ministry of the government, or through a govern-
ment corporation, or in collaboration with private enter-
prise, coexists with private development in many countries.
Under such legislation, specified areas or particulas
minerals are reserved to such exploitation or may by decreg
be so reserved. Decrees reserving minerals or areas to thq

government under these laws do not affect existing o
private rights.



Paute |

LEGISLATION IN THE REGION GOVERNING MINERAL
DEVELOPMENT




Blank page

Page blanche




BURMA

Minming legashitton in the Union ot Burmi s 1 the
New muung and petroleum laws are
In the meanume, the existing legislha

process of chanyre
under constderation
uon Jargely remuns in the form promulgated under the
Brinsh regime These laws must be read 1in the Light of
the constitutional changes which have 1aken place since the
relinquishiment  of  United  Kingdom  control  The
tollowing provisions on mimng 1 Burma were 1t the
disposal of the secretanat

Mineral Concessions Rules (amended to 16 Februuy
1953),

Mineral Concessions Directions, 1947

The Burma Oulfields Manual, 1938 (corrected to |
July 1946),

Metalliterous Mines Manual (corrected to 1 Ma
1941),

The Upper Burma Ruby Regulations Manunal, 1928,

Mineral Resources Development Corporation  Act
1952

Ownership of Mineral Deposits

As 1 resuit of the mandate given 1o the Burmesc
Government under chapter 11l of the Burmesc Constitution,
the State 15 the ulumate owncr of all lands 1n the Union ot
Burma As a corollary of this power, chapter XIII of the
Constitution declares that all mineral lands, minerals, coals,
- petroleum, other muneral ouls, all sources of potential energy
and other natural resources are o be exploted and
developed by the Government This 1v subject to the
exception that Parhament may grant the night of exploita
uon, development or utthzation to ciuzens of the Union
of Burma or to companies and associations in which at
least 60 per cent of the capital 1s owned by citizens of the
country  Such nghts ate subject to the conduon that they
may be amended, altercd or repealed by Parlinment when
it considers that the public interest so requires Thev are
limited to a period of twenty-five vears

Recent Developments

‘The most recent development in Burmese mining law
has been the promulgation of the Mineral Resources
Development Corporation Act of 1952 In addsuon, a
policy statement 1ssued by the Government 1n 1955 lists
mining industries the development of which 1n partnership

with private enterprise or under contract with the Govern-
nent 15 considered desirable (ECAFE/L 122, p 27)

The Mineril Resources Development Corporition Adt
ot 1952 sets up a government corporition with power to
operate throughout the Union of Burma The Corpora-
tion's Board consists of eight appointees ot the President
I'hree are Mimisters of the Government, one 1s appointed
as 3 Director-General and four other members are selected
for their specialized experience 1n industrial, mineral,
commercial or financial matters, applied science or the
administration or orgimzation ol workers A\ minth mem-
ber 15 1 representatine of the Board of Directors of the
Union Bank of Burmi The term ot office 15 four years

but any directors may be removed by Presidential order

The Corporauon 1s charged with promoting the
and uulizwion of
resources tn the country  Without limuing the general
scope of s powers, the Corporation 1s permitted to carry
out these aims as 1t thinks fit by exploration, and by
prospecung, processing, markeung and distrtbuting minerals

It 1s empowered to provide facthues

exploitaion, development mineral

and their products
for training, education and research and to prepare plans
for mineral development which are nct inconsistent with
any general development plan approvcd by the President

There 1s one important proviso to us acuvities The
Corporation must obtain the prior approval of the President
before carrying on any of its activities i association with
private enterprise

General Legislation

lhe dovelopment of muneral resources in Burma s
primarily governed by the Lower Burma Land 1nd Revenue
Act, the Lower Burma Towns and Village Act, the Upper
Burma Land and Revenue Regulations wnd the Burma
Forests Act (all of which were passed before the attainment
of independence by Burma in 1948) these enactments
vest 1n the Government of Burma the nght to all mines
and muneral products, except where such rights have been
alienated by grant (such s grants under the Waste Land
Grant Rules of 1865) or by leases made by or on behalr
of the Briush Governinent The Government has all the
powers necessary for the proper enjoyment of its nights to
Al such munes and miuneral products, and may also dispose
of any such rghts and powers to any persons 1n such
manner as 1t may see it The Government has also the
authority to make rules for the extraction ot munerals



Under these enactments, rules have been put into effect
for the extraction of stone, steatite, gypsum, clay and other
The extraction of petroleum and natural
gas (but not ol shale) 1s to be governed by Petroleum
Unul the new rules are published, the
rules 1n the Mineril Concessions Mwnual (1924 edinon)

minor minerals
C oncessions Rules

apply  Concessions for precious ind semi-precious stones,
o1l shale and all the more mmportant oills re regulted
under the Mineral Concession Rules, 1946
of amber wnd jade trom the public forest Iand in Upper

The extraction

Burma 1s governed by chapter 1X ol the Burma Forest Act

[ he Burma Mineril Concessions Directions, 1947, deal
with Concessions under the Mineral Concession Rules, 1940,
with regaird 1o the grant of prospecting licences 1n all cases
The following myor topies are dealt with i the rules aind

manuals  certthcates ot approval, prospecung  hcences,

nuning leases, speaial miming areas, sifety regulations

CIRTILICATSS OF APPROVAL

An applicant for a prospectung licence or 1 mining lease
must fust obtnn a certificate ol pproval from the Finanaal
Commisstoner  The ceruhcate ol approval 1s given for a
period of approximately one year on payment ot a fee It
1s renewable on payment of a fee ol a smaller amount It
can be granted only 1o a person who 1s 1 British subject
or 1if the person be a company or firm, only 1[ such company
or hrm 14 shown to the satusiaction of the Financial Com-
musstoner to be controlled by British subjects ' The names
of persons to whom ongnal ceruficates of approval are
granted must be published in the “Burma Gazette” The
main factors governing the granting of a certficate of
approval are nationality, previous mining experience and
financial hability  If, at any time, the Financial Com-
mussioner considers that a certificate ol approval has been
obtained by improper means or that the holder 1s no longer
qualihed or 15 not a smtable person or has failed to ohserve
the terms of any concession granted to him, the Com-
missioner 1s 1uthorized to call upon the holder to show
cause why his ceruficate of approval should not be cancelled
[f the holder’s reply 15, in the Financial Commissioner’s

opiion, unsatisfactory, he may cancel the certificate

PROSPTCTING 1 ICTNCT

Natuie of the prospecting licence

A prospectuing licence confers on the licensee the sole
nght to bore, dig and search for all nunerals or any
specihed minerals 1n the lind specified in the licence and
to carry away such nunerals not exceeding the amounts
prescribed 1n schedule B ttached to the Mineral Con-
cessions Rules, 1946 It the licence holder wishes to carry

"It may be noted that the Mineral Concession Rules 1946 under
which the certificates of approval are granted were put into effect
betore the attainment of independence by Burma Changes in this

respect have probably intervened since the proclamanon of indepen-
dence

away munerals beyond the amount allowed under the
schedule, he must obtain the special permussion of the
Collector on the payment of royalty at rates specified 1n
the Concessions Rules  Every prospecting licence 1s subject,
among other conditions, to the following

(1) The licence 1s granted for 1« maximum of one year
It miy be renewed at the discretion of the Collector for a
term not exceeding three years from date of the commence-
ment of the ongmnal licence

(11) The hcensee must pay a fee 1s Iud down 1n the

rules

(m) The licensee must pay royalues at rates laid down
in the rules

(1v) The licensee must pay reisonable compensation
1s miy be assessed by courts of law for all damage, njury
or disturbance which may be caused by him, whether on
or outside the land over which the licence has been granted,
nd must indemnily the Government against all claims
which may be made by third parties 1n respect of any such
damnage

(v) The licensee 1s not allowed to cut or injure any
tree on unoccupied or unreserved land without the wntten
permisston of the Collector He 1s not allowed to enter

certain areas enumerated in the rules

(vi) The licensee 1s required to keep such records of
his prospecting operations and of the munerals discovered
qs directed by the Financial Commuissioner

(vi) The licensee may, with the previous sanction of
the Commussioner, assign his licence or transfer any right
or interest under the licence to a person holding a vahd
certificate of approval and must register it in the ofhce of
the Collector after payment of a fee

(vin) The hcensee must plug any holes and hll up or
fence excavations 1n that portion of the land for which a
prospecting licence has not been granted

(1x) The Government has at all tmes the nght of pre-
emption with regard to all minerals lying upon the land
and the Government must pay a fair price for minerals
so pre-empted

(x) The Government’s decision 1n any disputes which
may anse regarding the licence 1s final, except in regard
to the price paid for minerals taken in pre-emption by the
Government 1 the latter case, two arbitrators, one
nominated by the Government and the other by the licensee,
and a third arbitrator appointed by the two already chosen,
render a decision which 1s final

(x1) On or before the termination of the licence, the
licensee has a night, firstly, 1n the case of minerals other
than precious stones, ta a2 munng lease n accordance with
the terms contained 1n the Rules for Mining Leases, and,
secondly, 1n the case of precious stones, to the first offer



of a mining lease by the Government Such lease may
comprise the whole or a part only of the area for which

the prospecting licence was granted

Acqusition of a piospecting licence

An application for 1 prospecting licence has to be
accompanied by data regarding the status and identity of
the apphicant (nauonality, whether a corporation and so
on); by a descripion of the land and by a statement ol
the areas 1in Burma already held or desired for mining
purpases by the apphicant  On receipt of an application
for a prospecting hcence, the Government publishes a
notice calling for objections to the granung of such =
licence  The apphcaton may be rejecred 1f the Govern
ment finds that the area 1s not propaly demarcated
Generally, the total aren which may be prospected by one
person, whether 1t be under a hcence or lease, may not
exceed hity square miles Exceptions to the {oregoing rule
may be made by the [inanainl Commassioner or the Head

of the Government, as the c1se may be

Every applicant must deposit, as security 1n respect of
1 prospecting licence, a sum of Rs 500 per square nule If
a mimng lease 1s eventually granted to the prospecung
licence holder, the deposit 1s placed to the credit of the
lessee as part of rental, royalties or deposit money which
may become payable under the terms of the lease In the
meantime, the deposit serves as security for surface damage
or for penalues in case of 1 violwuon of the Concession

Rules

An application for a licence within a stone-tract® as
defined by the Upper Burma Ruby Regulations Manual,
1928, may be refused without giving any reasons Under
special circumstances a prospecting licence may be granted
for a stone-tract, specthcally excluding precious stones

MINING LIASF

A muning lease may not be granted for an area
exceeding fifteen square muiles
exceed twenty years, but the lease may contain 1 clause
permitting successive renewals at the lessec’s opuion for
periods not exceeding twenty years e1ch time

The durition may not

Every muning lease contuns such condwons and
stipulations as the Government may 1n each c¢ase consider
necessary, including the following

(1) The lessee must pay 1 royalty at the rate
specified 1n the lease

(1) The lessee must also pay for every year, except
the first year of the onginal period of the lease, a fixed
Prearly dead rent as lud down in the schedule attached to

A stone tract meins 1 tract which the local government has by
DMficial Gazerte declued to be an arcr wn which precious stones are
ound

the rules However, it may be noted that no lessee 1s
liable to pay both royalty and dead rent 1n respect of the
same lease but only the one of the two, whichever 1s larger

(mm) The lessee must pay 1 surface rent n the e
specified 1n the rules

(iv) At lus own expense, the lessee must erect and
heep 1n repair boundary marks and pllars according to
the demarcation lines shown n the plan annexed to his

lease

(v) The lessee 1s under an obhganon to pay such
compensation as may be determined by local courts for
all damage, wnjury, o1 disturbance, whether on or out of
the lind over which the lease has been granted He must
indemnify the Government agunst all Jums which may
be made by third parues in respect of ny such damage,
inyury or disturhance

(vi) The lessee must not cut or tnjure any ftree re-
served in the lease

(vi) The lessee may, with the previous sancuion of
the Government, assign his lease or transfer any right n
the lease, subject to the condition thait every assignment
of transfer 15 registered within three months 1n the office
ol the Collector on payment of a fee

(vin) The lessee must commence operation within one
year from the dite of the execution of the lease unless
good cause exists for exemption [rom this condition—a
question on which the decision of the Government 1s hinal.

(1x) The lessee must, without delvy, report to the
Collector the discovery of any new muineral not included
in the lease

(x) If the lessee 1s 1n default for payment of royal-
ties or rent for two months, the Government may enter
and distrain any of the munerals or property and sell the
property to satisfy the rent or royalty due In case of any
breach on the part of the lessee of any condition 1n the
lessee, the Government may termunate the lease and take
possession of the premuses, or alternatively, 1t may accept

the payment of a penalty as lud down 1n the rules

(x1) The Government has a rnight of pre-emption on
the minerals lymg upon the lwnd, provided that 2 f{aur
marhet price 15 pud for mmerals so tiken In cise of
disputes regarding the lease, the decision of the Govern-
ment 1s hnal, except that a dispute with regard to the
price of mineraly taken n pre-emption must be determined
by two arbitrators, one to be nomnated by the Government
and the other by the lessee
tween the

arbitrators renders 1 {inal decision

In case of disagreement be-
arbitrators, an

umpire  appomnted by the

(x11) The lessee 15 also 1t liberty to terminate the lease
at any ume on giving notice twelve months before such

terminition  When the lessee exeicises his option in this



manner, he may not subsequently be granted a new leasc
covering only a portion of the land covered by the original

lease

(xm) Every apphication for 1 mining lease must con-
tamn particulars of

The name, residence and profession of the pplicint |
he 1s an individual or, 1f the applicant 1s a company, s
name, nature and place of business and, if the place ot
business 1s outside of Burma, the name and residence of a
member or duly authonized agent resident in Burmn,

Specificaion of the mineral,
Description ot the mumng arer slustrated by a map,

A ceruficate that the appliant has demarcated the
boundaries,

A statement showing all areas 1n Burma already held
by the applicant, and

T'he period tor which the lease 1s required

With the ipplication tor & nuning lease, the applicant
must deposit as security 1n respect of preliminary expenses,
a sum not exceeding Rs 500 If the lease 1s grafited, the
deposit 1s carried to the lessee’s credit as part of the rent
or royalty which may become payable under the lease. If
the applicant fails to obtain the lease, the deposit 1s returned
to him

The lease 15 granted at the discretion of the Govern-
ment 1n all cases unless the applicant is a holder of a
prospecting licence for all munerals other than precious
stones, 1 which event he 1s entitled as of right to a lease
trom the Government In cases of precious stones, the first
offer of a mining lease by the Government must be made
to the holder of a prospecting licence for all minerals other
than precious stones

SPECIAL MINING AREAS

The concessions, rules and directions contain special
provisions in regard to special muning areas which are
those un and wolfram bearing areas suitable for surface

mining  ‘without rish ot injuring the mineral development
of the country”, Persons wishing to exploit these special
mining areas must apply for a special licence called disk
hcence No prospecting licence or miming lease may be
granted 1n a special mung area Any number of disk
licences may be granted to one petson

I'he application for 1 disk licence 1s retused 1t the
pplicant 1s under eighteen years of age, 1s unable to read,
15, in the opmion of the Collector, incapable of under-
standing the rules, 1s the holder of a current miming lease,
or has been convicted of any offences punishable with
imprisonment for a period exceeding six months The
pplicant must make 1 deposit of Rs 25 for each dish
licence, which 1s valid for one claim at a tune 1n the district
1 which 1t 15 1ssued
in the rules, the Government may cancel the disk licence

In certain circumstances enumerated

Any person holding a vahd disk licence 1s enutled to
peg a claim wathin a special mining area When the
registration of a claim 1s cancelled, the diskh licence, 1f snll
vilid, may be used as authority for pegging another claum
After marking the boundares clearly, the licensee must
apply for the regustration of the claim within fifteen days
After the usual period allowed tor objection has passed,
the claim 1s registered

The holder of the claim has the sole night to prospect
or mme to a depth of not more than fifty feet below the
surface by opencast methods for un and wolfram ores
only and to remove all the minerals so required He 1
not, however, authorized 1o carry out underground mining
operattons If, in the course of mining operations, he
causes any damage, injury or interference to any public
road, public work, inhabited site or any sacred place, he 1s
hable to pay a reasonable compensation to be assessed, 1n
case of dispute, by the Collector He must pay royaltes,
according to the schedule attached to the rules, on any
un or wolfram which 1s carried away The claim may be
transferred to another person only with the approval of the
Government and such transfer must be registered

CEYLON

The disposal of the mining nghts on Crown lands :s
dealt with in the Land Commassioner’s Circular No. A5095
of 12 December 1940

Classification of land

Crown lands are classified under the following
categories for the purpose of these instructions

Unencumbered Crown lands,
Lands leased by the Crown,

Lands alienated under the Land Development
Ordinance,

Lands alienated by outright grant

Ihe surface nghts only, on lands referred to in the
last three categories are alienated The muning nghts on
these lands may be alienated only to the lessee or owner

of the land

Unencumbered Crown lands may be considered under
the following heads lands known to contain mineral
deposits worth exploiting, lands, the mineral deposits in
which are of uncertain value.

Land known to contain muneral deposits worth explosting

If the land 1s known to contain mineral deposits wortt
exploiing, the lease of the nght to mimne for a period o



years 1s put up for sale by tender or auction at an upset
price fixed by the Government. The successful tenderer
is granted a muning lease for a period of years on a royalty
or a mmmum rent fixed by the Government

Lands where the mneral deposits are of uncertain value

Prospecung licence A prospecting licence may be
granted for lands in this category A prospecting licence
1s valid for one year but may be extended for a further

period of one year

A prospecung hicence does not enutle the holder of
the licence to work any mineral deposits that may be
discovered, or to remove any of the minerals won in the
course of prospecung  All minerals won during prospecting
remain the property of the Crown The holder of a
prospecting licence 1s entitled to a preferential lease of a
portion, not ¢xceeding ten acres in extent, of the land
described 1n the licence No claum to a mining lease under
this rule 1s entertained unless 1t 1s made before the pros
pecting licence expires

Mining lease A mining lease may be granted to the
holder of a prospecting licence, or to the successful tenderer
for lands the mineral deposits in which are of uncertain
value A royalty on minerals won or a minimum rent,
whichever 1s greater, is levied on all mining leases The
term of a mining lease does not exceed fifteen years, subject
to the lessee’s option of the renewal for a further term of
the same length A security deposit 1s payable on all
mimng leases

Rights of owners or lessees of surface land

Mining nghts on lands which have been leased or
alicnated by the Crown may be granted only to the lessee
or owner of the surface land

Supervision of nning operations by government

The Mines and Machinery Ordinance and the rules
framed thereunder empower the Inspector or Mines on
behalf of the Government to inspect all mines and working
places Provision exists for the prohibition of work in any
mine or working place considered unsafc for workmen

CHINA'

The Mining Law of the Republic of China was first
put 1mnto operation on 26 May 1950 and was later revised
on 15 June 1950 The Law dcals with the following major
topics ownership of munerals, mining nghts, state-operated
mines, the use and expropriation of other persons’ land
for mining operation, mining taxes, supcrvision of mining
industry by the Government and foreign 1nvestments for
mining  The prospecting and operating of mineral deposits
and subsidiary enterpriscs thercot are designated as “mining
industry”  The right ol prospecting or operating mineral
deposits 15 a “nuning night” A “miming area” 1s that
piece of territory, “which his been entered 1n the registra-
tion for a mining right 1in accordance with the provisions
of the mining law

Proprietory Rights to Mineral Deposits

All the mineral deposits are, under the provisions of
the Mining Law, ownced by the State A person may
prospect and operatc a mine by the acquisition of a mining
right from the Government in regard to those minerals
which are not specifically rescrved for prospecting and
operating by the Government under the Minmg Law  The
Government may also specify regions which are not to be
prospected or operated by private citizens

Minmng Rights

NATURL ofF MINING RIGHTS

There are two kmds of mining nghts the nght to
brospect and the right to operate  The right to prospect a
mine 1s limated to a period of two years, while the right
o operatc a mine 15 for 1 pertod not exceeding twenty

years The Ministry of Economic Affairs has discretion to
grant an extension of the night to operate for a period not
caceeding twenty years

Mining right 15 considered a ‘‘real right”, to which,
unless otherwise specified in the Mining Law, provisions
of real estate laws are applicable. A mining night cannot
be divided by 1ts owner A muning night for operating a
mine can be mortgaged, whereas a mining right for pros-
pecuing cannot be mortgaged Approval of the Minstry
of Economic Affairs and thereafter registration of such
ipproval by the provincial authorities 1re required for the
grant, alteration and transfer first of a mining right, and
sccond of the mortgaged right when a miming nght s
under a mortgage The termination or cancellation of a
mining right and the hmntation which may be imposed
upon the disposal of such rnight and the cancellation of
mortgage night and lmitations imposed upon its disposal
arc required to be registered with the provincial authorities
concerned

ACQUISMTION OF MINING RIGHTS

I'he applicant for a muming rnght must present an
application with maps of the mining area and submit 1t
through the provincial authonties concerned to the Ministry
of Economic Aftairs for approval If the application 1s
tor permussion to operate the mune, a description of the
mineral must be attached The provincial
authonties concerned or the Ministry of kconomic Affaurs
in theirr discretion may send technicians or ask the local

deposits

!This report rddates to nmmng laws and regulations of the
Government of the Republic of China applicable to Tuwan



authorities concerned to conduct 1nvestigations on matters
mentioned 1 the application  During the consideration by
the Ministry of Economic Aflairs of the matter, the
applicant 1s free to request the Mimistry for an extension or
restriction ol the mumng area menuoned 1n the onginal
apphication  When the nuning arca under application for
a prospecting right 15 deemed surtable for operatuing, the
Mrmistry of Economic Affairs or the provinaal authorities
concerned may order the applicant to submut within a
specified period an application for operating that areca 1
such an tpphcation 15 not made within the tune specified,
the orniginal application my be cancelled, and the applica-
tion made by another person for operating the same area
may be approved  Detailed rules are framed in regard to
the question of priority where morc than one person apphes
for the same mumng right or when two apphcations for
mining rights appear to be overlapping  The Minstry of
LEconomic Aflairs or the provincal authorities concerned,
as the casc may be, are wthorized under the numng laws
to grant muung nghts  However, the Ministry or the
provinual authoritics may disapprove the applications {or
a muning right 1f 1ts operation 1s decomed to be detrimental

to the public welfarc or unlikcly to be successful

ALILRATION AND IRANSILR O] MINING RIGHIS

The holder of + mining right may submut a f{resh
application for governmental approval should he wish 10
restrict, cxpand, amend, amalgamate or divide a4 mimng
arci alicady granted to hun When the holder of a mining
nght finds 1t necessary, because ol the position and shape
ot the nuneral deposits, o dig mto the neighbouring area,
he must obtamn the written permussion of the owner of that
are1 or the holder of + mming right, as the case may be,
The

owner ot the holder of the mming night, as the case may

and subnut 1t to the Mimstry of Lconomie Affairs

be in the neighbouring arca, cannot refuse such a permussion
without giving proper reasons for his refusal

I a mming nght s transferred, the privileges nd
obligations attached to that nght are also transferrcd

CANCLLLATION Ot A MINING RIGITT

The Muustry of Economic Affarrs may cincd a miming
nght i the following arcumstances

(1) If regular work has not been started for two years
ot has been hddd up for mote than one year alter the com-
mencement of work without suflicient reason,

(u) If the mmmyg nght has been transferred or
mortgaged to an alien,

(m) If the caccution of the mumng nght may be
detrimental to public welfare without providing corres-
ponding benefits,

(1v) If the payment of the mining area taxes has been
1in arrears for one year or more,
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(v) It the munng area has been altered without pro-
per rcasons and without the approval of the Minustry,

(vi) It the miming right 15 obtained through fraud =s
a consequence of which the court has imposed a penalty

When the muning nght 1s cancelled or given up, the
holder may dispose of his mining property within a year
But, 1n speaal circumstances, applications may be made to
the Miustry for an extension of one year in otder to dispose
of the property

MORIGAGL 01 A MINING RIGH

If the holder of the operaung night ol a mine wants
to mortgage his right, he¢ must prepare an application
together with the proposed contract of mortgage between
him and the mortgagee for the approval ot the Minwstry of
lconomic Affairs  After the mining nght has been mort-
gaged, the consent of the mortgagee 1s necessary 1f the
holder of the operating right intends to amalgamate or
enlarge his miming area The fact that a mmng right has
been mortgaged docs not affect the rnight of the Government
to terminate the nght of operating

State-operated Mines

As has been pointed out, certamn munerals arc reserved
under muing  law  for state-prospecting and operating
These state-operated mines are admunistered by the Ministry
of Economie Affairs or, with the approval of the Executive
Yuan, by other governimental institutions  Private citizens
and, 1 speaal cases, even foreign nationals may contribute
o the mvestments necessary for the operation of a4 mine
by the State

A statc-oparated muning right may be leased to private
pcisons 1 the form of a contract between the Muster of
Economnie Affairs and the lessee  The contract must 1nclude
the period of the lease, the annual rental and on the basis
of the actual condition of the mine, the nunimum quantity
of annual production and the munimum amount of annual
investiment of capital  Where a state-operated mine has
not been leased to a private party by the Ministry, the local
government has the prionity to leasc the mine on the condi-
tion already specithed If the applicants are both private
ctizens, prionity will be given to the one who first sub-
mitted the applicatton to the Minstry of Economy Affairs
I'he lessec of a statc-operated mine has no right to re-lease,
mortgage, pawn or transfer the state-operated mining right
In such cases, the period of the lease 1s lhimited to twenty
years, at the termuination of which the lessee has first option
to renew the lease, unless the State itselt wishes to operate
the mime The annual rental payable to the Government
15 laid down in the Mining Law and 1s based on the total
capital to be invested and the net proht which may be

obtained, If the State decides to take over the mine upon



the expiration of the lease, it must purchase at a fair pruce
the muning propertics and the cquipment belonging to the
icssee

The leasc miy be cancelled by the Government if

(1) The lessee re-leases, mortgages, pawns o1 trins
fers the state-operated mining right,

(11) The rental payable to the Government s 1
arrears,

(11) Without proper 1easons, hc tuls to sct up mung,
cquipment to operatc the mune during a period of threc
years after the grant of the lease,

(1v) Without proper reasons, he fails to start oper
tions for two years after the grant of the lease, or suspends
work for morc than one year

The provisions of the Miming Law 1n regard to the
nature of the right; or the duration ol the nght, and the
cancellation of mining rights arc not applicable to state-
operated mincs.

Usc and Expropriation of other persons’ Land
for Mining Operations

SURVLYS AND INVLSTIGATIONS

Actual or itending applicants for mining rights, as
well as holders of such nights, may obtamn the permission
of the local authoritics to conduct surveys and investigations
on other pcrsons’ land when necessary  Betore the owner
of the mining night starts conducting surveys and investiga
It therc
are any “obstacles” to conducting surveys and investigations,

tions, the owner of the property must be notified

the miming right holder must try to securce Llrom the owner
or occupant of the land permission to ramove these obstacles
It the owner refuses to give such pernussion, the lodil
authoritics, after notufying the owner of the land, miy grant
such pcrmission

The holder of a mumung right 15 enutled to enter 1nto
and make usc of the land of another person 1 case of
imminent danger to bhis mining opcrations, but prompt
nottfication must be given the Jocal authoriies ind the
Thec

mining right holder 15 under a legal obligation to pay fanr

owner or occupant of the land, s the cise my be

compensation for any damage caused to the other puson’s
land as a result of his entry  1f, because of an emergency,
the holder of a muning nght has to make use ol anothei
person’s land {for not more than twenty-four hours ind
does not thereby cause any damage, he must noufy the
owner or occupant of the land of his purposc one day 1n

advance

Ust 01 OIHIR PIRSONS LAND

The muning law enumerates specific cases when the
holder of a mining right may make use of other persons’
land However, he cannot do so unless he obtains a
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After
granting such 1 pernmussion, these authoritics must 1ssue a
public noticc and at the same time notify thc owner of
the land  After bang so notified, the minmg right holder
must stirt ncgotinttons with the owner ol the lind and

pcrnut lrom the provinaal authorities concerncd

with othcr people who may have an inteiest 1 the land
in thts connexton  Fair compensation has to be pad by
the holder of a mming right to the owner of the land for
using the latter’s land  If the land of another person 15 to
be used for 1 pertod of more than three years or when the
quality of the land may change after such use, the owner
of the land may ask for the payment of a lump sum of
money as compensation However, 1f the miming night
expires, or if the land 1 question can no longer be used
for mming operations, 1t will be handed back to the owner
Dectailed rules are 1Tud down in the muming law which
govern payment of compensation 1n case of damage to the
surface of the land as a result of the construction or repair

ol 10utes, gutters, walls, fences and so on.

Mimng Taxes

The holder of « mimming right has to pay two types of
mining taxes minming arca tax and muning producuon tax
(The lessce of state-operated mining right also has to pay
these two types of taxes) Mining arca tax 1s mmposed 1n
addition to land taxes annually at a hixed rate both on mine
prospecting arcas and mune operaung arcas I work 13
suspended lor more than two months because ol strikes or
tor other reasons beyond the control of the mining night
holder, the holder may ash flor exempuion from the tax

durmg tha period

Mimng production tix 15 imposed at a pareentage rate
on the total price of mumg production, which i turn 1s
based on the average market price mn the neighbourhood of
the production atci, to be deternuned by the Mimsty of
Loonomic Affairs and the Miustry of inance upon the
ieport o the provinanl authorinies concerned

Supervision of the Mining Industry by the Government

[he Munstry of Feonomuie Affares or the provincal
withorities concerned may, in then discretion  at any time
cquest the holder of + minmng night to submit tor eximina-
his

ind  d On

ton  his  work projects teport mining

opcritions  They may also sk the holder, alter such an
cvunmation of the projedts or reports, o muake such altera-

Lions as My be neeessary

The holdar of the mming night 15 1equiied to preparc
w Juwary of cich year a detuded report concerning his
mining operations for the past yeir and to subnut 1t to the
Ministry ot Lconomie  Affairs and to  the provincial
withoritics concerned  The holder of a miming nght 15 also
obliged to employ those technicnins who ire qualified 1n

accordance with the Tcchnicians Registration Law



The Minstry of Economic Affairs 1s authorized to place
supervisors 1n certain mumng regons m order to keep
mining operations 1n those reglons under observation
The provincial authorities concerned are required to com-
pile annually detailled staustics of the coverage of the
mining area, the quanuty of production and the amount
of mmmng tax received within their admimistrative areas,
and to submat 1t to the Munstry of Economic Affairs before
April of each year

When the operation of a particular mining nght s
constdered detrimental to public welfare or unsafe by the
Ministry of kconomic Affairs or the provincial authorities,
the mimng right holder may be asked 10 take preventive
measures or to suspend work

The mining law provides for the imposition of penalties
on persons who procure mining night through fraud or
who transfer mining rights to ahens

Foreign Investment

After the establishment of a mining right by a national
of the Republic of China, aliens may be allowed to become
sharcholders of a limited company formed for the develop-
ment of such mining industry, provided that prior approval
of the Executive Yuan 1s obtained through the Ministry
of Economic Affairs It 1s further provided that, 1n cases
of foretgn investment, the holders of more than one-halt
of the total shares of the company, over one-halt of the
directors, the chairman of the board of directors, and the

general managers of the company must be nationals of the
Republic of China

HONG KONG

Mining 11 Hong Kong 1s governed by, among others,
the following enactments

(1) Mining Ordinance, 1954 (as amended),

(1) Mining (General) Regulation, 1954 (as
amended, 1955),

(m) Mining (Safety) Regulations, 1954,

(1v) Radio-Active Mineral Ordinance, 1948 (as

amended, 1954)

The Mining Ordinance, 1954 (as amended) lays down
the general rules applicable to prospecting and mining in
Hong Kong, and no person may prospect or mine 1n, under
or upon any lands or under any waters within the colony
save as provided in the ordinance  Part I of the ordinance
dcfines the minerals to which wt applies The list includes
metalliferous minerals combustible carbonaceous minerals,
non-metallic mnerals, prectous minerals (both precious
stones and precious metals) and radio-active minerals The
last mentioned are also subject 10 special rules contained 1n
Radio-Actine  Minerals  Ordinance The Mining
Ordinance expressly cxcludes mineral oils from its scope
Part II of this ordinance contains a provision to the effect
that nothing 1n 1ts wording shall be so construed as to confer
any nght to prospect for, or to win, any mneral oil
Furthermore, the ordinance confers on the Governor, by
notice 1n the Gazetre, the power to prohibit all prospecting
or mining for any specified mineral This prohibition
applies even to prospecting licences, or mining licences, or
leases granted 1n respect of that mineral prior to the publica-
tion of the prohibition, the holder or lessee being entitled,
however, to compensation as provided 1n the ordinance,

The Mining (General) Regulation, 1954 (as amended)
and the Mining (Safety) Regulations, 1954, contain detailed
provisions made under the authority of the Mining
Ordinance, and relating to the topics covered 1n the
ordinance

the

Pioprietory Rights in Mineral Areas

Part 1l of the Mining Ordinance provides that the
cntire property 1n, and control of, all mnerals and muneral
oils 1n, under or upon any lands or under any waters within
the Colony of Hong Kong 1s vested 1in the Crown, save 1n
so far as such property and control may be himited by anv
cxpress grant by the Crown

Prohubited Areas and Areas Subject to Special Conditions

Provistons are contained in part Il of the Mining
Ordinance restricung the arecas 1in which prospecting or
mining may take place The Governor of Hong Kong
may, by notice 1n the Gazette, declare any area to be closed
to prospecting or muning, cither generally or for any
specthed mineral and for such period as may be specified
in the notice or without period assigned  Special permission
from the Governor 1s required before any person may
prospect or mine i the closed area or for the prohibited
mincral, even 1f that person 1s the holder of a prior pro-
specting licence or mining licence or lease 1n respect of
that area or that mineral Any person adversely affected by
such closure or prohibition 1s entitled to compensation as
provided in the ordinance

The Mining Ordinance forbids prospccting or mimng
in areas held to be sacred and nothing 1n the ordinance is
to be construed as sanctioning the injury or destruction of
any tree or other thing which 1s the object of veneration

Prior consent 1n writing from the appropriate authori-
ties 1s required to prospect or mine any land set apart for
or used for a public purpose, or land appropriated for, or
within one hundred yards of, a railway, or land which is
the site of, or within one hundred yards of, any government
or public building, any resernoir or catchment area, or any
road or thoroughfare. Prospecting or mining may only
take place on land under cultivaton with the prior wrtten



consent of the owner or lawful owcuprer, or Lind which 1s
the site of, or within one hundred yards of, any building,
with the prior wntten consent of all persons having any
estate or interest 1 such land or building

Prospecting

Part Il of the Mining Ordinance contains the geneinl
rules applicable to prospecting Turther provisions are set
out in parts Il and 11l of the (General) Regulations

APPLICATION TOR AND ISSUL O\ PROSPICIINC 1ICINCE

Applications for prospecting licences 1re made in
writing to the Superintendent of Mines 1in a form prescribed
in the (General) Regulatons  Any person may apply for
a licence, but if a hicence 1s granted to 1 person not resident
i1 Hong Kong, that person must at 1l times have 1 duly
withonzed attorney, resident in the Colony wnd approved
by the Land Ofhcer, with full power to represent that
person 1 1ll matters pertuning to his heence

An applicant for a licence must submit, together with
other rclevant information, a plan of the aren he ntends
to prospect  This plan must meet certun requirements
contatned 1n part Il of the (General) Regulauons It mu.d,
tor example, show the position of temporary markers thut
the applicant 1s oblhiged to erect and all important local
landmarks and strexms The applicant must also submut
1 hst of the munerals for which he intends to prospect
Prior to making an apphcation, the applicant must gie
written notice to the owner or occupier of any private land
within the area for which he has applied  Applicauons are
wccepted only after the appropriate prescribed fee has been
pard to the Treasury, and they may be refused if the
pplicant fails to furnish such other financial security as
may be required of him under the Mining Ordinance or
the Regulations

A prospecting licence may be granted by the Commis-
voner ot Mines after the applicant has complied with the
loregoing procedures The licence 1s 1n a prescrnibed form,
ind may be subject to such terms and condinons s the

Commissioner of Mines deterimines

NATURF AND SCOPI OI A PROSPICIINC [1CI NC!

A prospecting licence 1s not transterible, and any nght
or interest conferred therebv 1s not assignable except with
the prior consent 1n wntng ot the Commissioner No one
person m1y hold more than one prospecting licence A
licence remains 1n force for six months, unless previously
cancelled under the provisions of the ordinance It the
licence 1s not cancelled, it may be renewed by the Com-
further terms of ench, on
application through the Supenntendent ot Mines, provided
the total period of the onginal licence together with i
renewals thereof does not exceed two veurs

for months

mMisS10Ner 11X
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The holder ol 1 prospecting lwence has the rnight to
enter upon and prospect on any Crown lind within the
wrea covered by the licence, and also on any private land
within the said area, provided the prior consent 1n writing
ot the owner or lawful occupier thereot has been obtained
While engaged in bona fide prospecting, the holder may

dril]

NECESSry excay 1010NS

dig trenches, sink shafts and generally makce the
Hc 1s obliged to hll in or otherwisc
A further

prospecting licence to another person in respect of the syme

render secure all unproductive shafts and so on

arer for 1 different mineral may only be granted by the
Governor in Council 1t he 15 satished that the nights or
interests of the holder ot any existing licence will not
thercby be prejudionlly aftected

The duties imposed upon the holder ot 1+ prospecting
hicence indude the carrying on of all prospecting 1in 2 safe
ind workmanhke manner, the heeping of prescribed books
nd registers, and the expenditure ot certain prescnibed
This latter obhigation may
be suspended by the Superintendent 1f good cause 1s shown

sUINS On prospecting operitions

It the holder of the licence 1s not 1n 1 position to give
continuous  supervision to the prospecung of the land
within the area of his licence, he must have 1 responsiblc
agent supervising the operations

Minerals obtuned n the course of prospecting are the
property of the Crown and may not be removed from the
Innd or disposed of sive with the prior consent 1n writing
of the Superintendent of Mines, and subject to such terms
How-

ever, the holder of the licence may lrom tume to ume

and conditions 1s the Supenintendent may impose

remove from the land samples of minerals in quantity
sufficient for them to be tested or analysed in order to

I
the holder of a prospecting hcence wishes to retun or

determine the content and commercial value thereof

dispose of any munerals obtuned in the course of prospecung,
he must submit an apphicition 1in prescribed form to the
Superintendent, who may authorize him to rctun and dis-
pose of the nunerals on piyment ot 1 prescribed royalty,
provided the Superintendent 1s satishied thar the holder has
heen conducung only such operations as arc reisonably
necessary to enable him to test the mining potentnilities ot
the ]and
CANCILLALION OF A

PROSPLICLING 1O NGO

The Commissioner may, by notice w1 wriung, cincel
v prospecting licence 1t the holder thereof or any attorney,
partner, gent, or sernant ol the holder 1s convicted of an
offence against the ordinance or the regulations, or fails to
comply with the sxme A licence may also be cincelled if
the holder fuls to comply with the terms and conditions
of his licence, or 1t he becomes bankrupt, or, without the
prior consent i wnung of the Comnussioner wholly or

substantially discontinues prospecting



Mining

The Mining Ordinance provides, 1n part 1V, for the
issue of both mining licences and mining leases Part IV
of the (General) Regulations contains further provisions
on these licences and leases It would appear that miming
licences are 1ssued in cases where the mineral deposits con-
cerned are not in sufficient quantity to justify the issue of
a muning lease

MINING LICENCE

Applicaions for mining licences are governed by the
same regulations as applications for prospecting licences
It follows that the requirements set out in the previous
scction apply, save for the modifications set out below. An
applicant for a mimng licence must submit an additional
plan showing all prospecting done in the area covered by
his application, together with a list of the munerals found,
and a calculation of the ore reserves

A muning licence may be granted by the Commussioner
to a person applying in the prescribed manner and on pay-
ment of the prescribed fee It 1s subject to such rentals,
fees, royalues, premiums and other payments as may be
prescribed and to such terms and conditions as the Com-
missioner may determune. lLiake a prospecting hicence, it
1s not transferable, and 1t 1s vahd for an inial period of
six months, The rules regarding renewal are the same as
in the case of a prospecting licence, save that, where the
holder has previously held a prospecting licence for the
same or substantially the same area, the total period of
prospecting and mining under the licence shall not extend
beyond a period of two years A munming licence may be
cancelled for the same reasons as a prospecting licence

Finally, the holder of a mining licence must keep five
persons, or the equivalent in labour-saving apparatus, con-
tinuously employed 1n mining operations for every ten acres,
or part thereof, of the area to which the licence relates,
These latter rules may be suspended by the Superintendent
of Mines 1f good cause 1s shown

APPLICATION FOR AND ISSUE OI A MINING LLASI

Applications for muining leases are governed by the
same rules and regulations as applications for mining
licences

A mining lease may be granted by the Land Officer
to any person 1pplying therefor in the prescribed manner,
if the Land Ofhcer 1s satished that the mineral-bearing
qualiies and quantities of the land 1n the area applied for
are such as to justify the grant of a mining lease The
Mining Ordinance provides that preference should be
accorded by the Land Ofhicer, 1n granting mining leases,
to any person who 1s or has carnied out adequate prospecting
or mining operations under licence in the area to which
the application relates However, if a person having a
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prior claam on the above basis is unable to command
suffictent working capital to ensure the proper development
of the area applied for, the lease may be granted to another
person on payment of compensation, in an amount deter-
mined by the Land Officer, to the person having the prior
clasam Any applicant must sausfy the Land Ofhcer, 1t
necessary by way of a guarantee, that he has sufficient
working capital to ensure the proper development of the
area apphed for

The Mining Ordinance provides that a mining lease
must specify the area and the minerals 1n respect of which
it 1s granted, and shall be subject to such rentals, fees,
royalties, premiums and other payments as may be pre-
scribed, and shall contain such convenants and conditions
as the Land Officer may determine The Land Officer
may grant a mining lease for any penod up to twenty-one
years, 1f a longer term 1s apphed for, the consent of the
Governor 1n Council 1s required Leases may be renewed,
f six months notice 1s given and if the lessee has observed
all the terms of his lease and carried on work 1n a business-
likhe manner

NAFURE AND SCOPE OF A MINING LEASE

A mumng lease (or a licence) confers on the holder
thereof the right to carry out mining operations below the
surface of the area in respect of which the lease (or licence)
1s granted, to enter upon, use and carry out muning opera-
tions on the surface of any Crown land within the said
area, and, with the prior consent 1n writing of the owner
and any lawful occupier thereof, to enter upon, use and
carry out muning operations on the surface of any private
land within the said area

The lessee of a mining lease may not assign, mortgage,
charge, underlet or otherwise alienate or dispose of any
of his nghts under the lease, or enter into any agreement
so to do without the prior consent in wriung of the

Land Officer

RLVOCATION OF A MINING LLASE

A muning lease may be revoked by the Land Ofhcer
for the same reasons as a prospecting or mumng licence
However, it may also be revoked if it has been granted
in error, whether such error relates to the area or to the
boundaries or to any other matter whatsoever The notice
of intention to revoke a lease, with appropriate reasons,
must be given 1n advance by the Land Officer to the lessee,
and the lessee may appeal by way of petiion to the
Governor 1n Council against the proposed revocation The
decision of the Governor 1n Council 1s final

Supervision of Mining Operations by the Government

Government supervision of prospecting and mining
operations 1s exercised through the various officers whom



the Governor may appoint under the provisions of part
VII of the Mining Ordinance These include a Commis-
sioner of Mines, a Deputy Commuissioner of Mines, a
Superintendent of Mines, Mines Engineers and Mines

Inspectors

Some of the functions of these ofhcers, who are
descnbed 1n the ordinance by the general term “mines
officers”, have been set out in the previous paragraphs
General supervision over all mining and prospecting opera-
tions 1s exercised by the Superintendent of Mines, subject
to the control of the Commissioner

The Miming Ordinance empowers any mines officer to
require, by notice 1n writing, that the holder of a prospecting
or muung licence, or the lessee of a miming base of any
of their employees, appear before the mines officer so
requiring at any reasonable time and place to give informa-
uon 1n their possession regarding their prospecting or
mining operations A mines officer may also order the
suspension of work 1n any licensed nuning or prospecting
area unul arrangements have been made which, 1n his
opinion, are necessary to prevent danger to life and property
He may exercise all the powers conferred upon inspectors
of labour, factories and workshops by the Factories and
Workshop Ordinance 1n so far as they are applicable to
prospecting or muning operations A munes ofhcer s
further empowered to enter upon any land on which
prospecting or muning s being carried out, or in respect
of which a licence or lease has been 1ssued, and inspect the
land and any works thereon. He may inspect and take
coptes of any registers, books, documents and plans con-
nected with such prospecting and mining, and may take
samples, make surveys and do any other act or thing
necessary for the purpose of discharging his functions under
the Mining Ordinance or the Regulations Detailed pro-
visions regarding the information to be kept by holders
of licences and leases 1n accounts, plans and returns open
for government inspection are contained 1n part IX of the

(General) Regulations

The Mining Ordinance requires, in part VIII, that, st
any accident or dangerous occurrence takes place in con-
nexion with prospecting or mining operations, it must be
reported to the Commuissioner of Mines and to the police
The Commussioner may instruct the Superintendent of
Mines to hold an enquiry Failure to provide evidence, or
to answer questions In the course of such an enquury
constitutes an offence

Further government control of prospecting and mining
operations 1s exercised through the powers of the Governor
in Council to make regulations under the Miaing Or-
dinance Part X of the ordinance enumerates the various
matters to which these regulations may apply They 1n-
tlude, apart from topics menuioned in earher paragraphs,
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safety, welfare, health and housing conditions of persons
employed 1n prospecting or mining operations

Compensation to Surface Owners for Injury or Damage

It 1s provided 1n part V of the Mining Ordinance that
reasonable compensation for use of the surface of any
private land or for any disturbance of the surface nghts
or for any damage to such land or for anything built,
planted, grown or standing thereon caused by prospecting
or mining, shall be paid by the person prospecting or mining
to the owner of such land and to any lawful occupier
thereof In the event of disagreement on the amount of
compensation, the question may be referred to the Com-
missioner of Mines for determination If either party is
dissatished by the Commissioner’s decision, he may appeal,
within fifteen days of notificauon of the decision, to the
Mining Compensation Board The Board consists of a
Chairman and two other members, appointed by the
Governor The decision of the Board, on appeal, 1s final
The amount awarded by it must be paid to the Treasury
for the account of the person entitled thereto within fifteen
days of notification of the decision If this 1s not done,
the money may be recovered by civil acuon by the person
entutled thereto, a certificate from the Commissioner of
Mines or the Secretary of the Compensation Board as to
the amount due bewng conclusive evidence of the amount
of compensation payable

Radio-active Minerals

As mentioned 1n the beginning of this section, pro-
specting for, and mining of, radio-acuve minerals are subyect
to special rules contained 1n the Radio-Active Minerals
Ordinance

This ordinance provides that no person shall prospect
for or mine, or attempt to prospect for or mine, any radio-
active muneral except under and in accordance with a special
licence granted by the Governor at his absolute discretion
He need give no reasons for refusing a licence If such
muneral 1s found while prospecting under an ordinary licence
granted pursuant to the Mining Ordinance, the discovery
must be notified immediately to the Colonial Secretary,
and 1f any such muineral 1s discovered i1n the course of
mining operations under an ordinary miming licence or
lease, 1t may not be removed without the consent of the
Governor

Lvery holder of a special licence must furmish the
Colonial Secretary, within the first week of every month,
with a true report 1n wrniung of the prospecting and mining
operations conducted by him 1n the immediately preceding
month with respect to radio-active minerals

A speaial licence 15 subject to such fee and such terms
ind conditions as the Governor or issuing authority may

think fit



INDIA

Proprietory rights in nunerals are governed by provi-
sions 1n the Constitution of India and by legislation in
the states constituting the Union ' Under the Mines and
Mineral (Regulation and Development) Act No. LL111 of
1948, the central Government was empowcred to frame
rules for regulating the terms and conditions for (a) the
grant of prospecting licences and mining leases, (b) the
conservation and development of minerals (including petro-
Jeum and natural gas) and (c¢) the modification of existing
leases and licences,

Pursuant to this act, the Mineral Concessions Rules,
1949, were promulgated to regulate the grant of prospecting
licences and mining leases for minerals other than petroleum
and natural gas and other than “minor mnerals”,

The Petroleum Concession Rules are dealt with in part
II of this survey

In addition to the above, the Mineral Conservation and
Development Rules were promulgated 1n 1955.

The provisions of the Industries (Development and
Regulation) Act No LXV of 1951 rclate, among other
things, to manufacture and production 1n the coal and oil
industries  Atomic energy, and the muneral resources neces-
sary tor its development, are dealt with separately in the

Atomic Energy Act No XXIX of 1948

The lollowing analysis of Indian mining law 1s based
on the above legislation

Ownership of Minerals

Generally, ownership of minerals 1s vested either 1n the
central or the provincial governments in accordance with
the provistons of the Constitution and various legislative
enactments, Certain of these enactments relate to nights”
existing at the time when India gained 1its independence,
hefore which ume the nghts of ownership in minerals were
different 1n the princely states, the permanently settled
zamindar: areas and the rest of British India

Prior to Indian independence, mineral nghts in nearly
all the princely states of India were vested in the rulers
thereof These rights are now vested either 1n the govern-
ments of the reorgamized states into which the former
princely states have been incorporated or in the central
Government This 1s clear from articles 295, clause 2, of
the Constitution of India, by which property and assets,
nights and labilities, whether ansing out of any contract
or otherwise, of the tormer princely states before the
commencement of the Constitution, are vested either n

' The legslation referred to 1s comprised of the zamindur: abolinon
1icts passed by the varnious states after 1948, and held mira tires of
the Constitution These acts transferred to the states of the Umon
concerned the surface and nuneral rights vested in the zaminda «,
who held land according to a partcular tenure 1n Hindu law

“These nghts to are only those exising in “permanently settled
arcas’’, and vested 1n the samindars
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the states of which they now torm a part, or, if on the
Union list, in the Government of India, unless any agree-
ment to the contrary has been entered into by the centril
Government and the state government concerned

Different rules formerly applied in the permanently
settled zamindars areas where all mineral nghts were con-
fined to the zamindms This was of importance because
Bihar, which, unul 1950, was a zamindais area, possesses
a large proportion of India’s known muneral resources
Ownership 1n munerals was vested in the zamundars not
only in Bihar, but also in Onssa, Bengal and Madras
After 1948, the state government proceeded to abolish the
zamindar; and other similar feudal survivals  Under such
acts as the Madras Estate Abohition and Conversion 1nto
Ryotivari Act, 1948, the Bihar Land Reform Act, 1950, the
Madhya Pradesh Aboliion of Proprietory Rights Act, 1950,
the Zamundar: Abolition Act, 1950, all estates—including
all mines and munerals, together with surface nghts—which
were vested fully in the zamindars were transferred to the
state governments concerned from the date of commence-
ment of these acts The constitutional validity of such acts
was tested 1n the various High Courts and 1n the Supreme
Court of India, which declared all the above acts to be intra
vires of the Consutution The transfer of nghts to the
states of the Unmion was facilitated by an amendment to
article 31 of the Constitution, to the effect that no acquisi-
tion of “property”, that has been made under law and
compensated for shall be subject to judicial review

In the rest of Brinsh India, where no zamundm:
settlements had been made, or land not alenated to persons
together with muneral nights, the state had a night to the
ownership of minerals But fee simple grants in certain
provinces, which were made in the nature of out nght
sales, divested the state of all nghts to minerals in the land
granted. At present, under Article 294 of the Constitution,
all properties and assets vested 1n, and all nghts, habihties
and obhigations ansing out of, any contract or otherwise,
of Her Majesty for the purposes of the Government of the
Dominion of India and also for the purposes of the govern-
ment of each of the Governor’s provinces, are vested
respectively in the Union and each corresponding state
However, as of 1949 at least, some private ownership of
mineral deposits appears to have persisted, since the 1949
Mining Concession Rules contain a chapter entitled “Grant
of Mineral Concessions by private persons”

All lands, minerals, and other things of value under-
lying the ocean within the territorial waters of India are
vested, under article 297 of the Constitution, 1n the Union,
and are to be held for the purposes of the Union India’s
territorial sea, under the Presidential Proclamation issued
in 1956, extends for twelve miles from her coast



Rights to Prospect and Mine
CERTIFICATE OF APPROVAL

Before a prospecting licence or a mining lease can be
granted for munerals, a certificate of approval must be
granted by the provincial government concerned

This may be issued to any “person”, who, 1 the
optmion ot the provincial government, 1s 1n a positton to
employ an efficient prospecting agency or who possesses
special knowledge of geology or miming  1f such a “person”™
1s a company or a hrm, 1t must be registered or 1ncorporated
w India  The certificate 1s usually valid for all munerals
but 1t may be restricted to a specithed mineral It 1s granted
only on payment of a fee ot Rs 100, and may be renewed
on payment of an 1nnual fec of Rs 50

PROSPLCTING LICINCI
[ pplication

Under the Mincral Concession Rules, 1949, the provin-
cial  government can  grant prospecting licences, upon
wpplication, to a holder of a ceruhcate of approval 1t the
applicant 1s an 1ndnidual other than an Indian cuzen,
approval of the central Government must be obtaincd  The
application for a prospecting licence must contain, among
other things, a description showing as accurately as possible
the suuauon, boundary and area of the land 1n respect of
which the licence 1s required, the period for which the
Licence 1s required, and the minerals to be prospected  The
application 1s to be accompnied by a tee of Rs 50 for the
first square nule and Ry 10 for each additional square nule
or part thereof  No prospecting licence 1s to be grantd
lor conl, gypsum, vanadium ores, beryl, ilmenite and other
titantum ores, monaczite and thorium nunerals pitchblende
and other uranium ores, columbite, samarshite and other
minerals of the “orecarths ' group and zircon, except with
the approval ot the central Government  Further, no sudh
licence can be granted 1o respect of any muneral or class of
minerals which the centril Government, by order, mav

communic ite to the provincal government concerned

Duiation

The duration of a prospecting licence 15 not to excedd
two years, except m the case of mica, for which the period
the
minerals other than muct may be renewed for one or
turther periods not exceeding onc year each and i any
cise not more than four the date of the
commencement of the hcence The hcence for mica may
be renewed tor 1 pertod not exceeding onc verr

15 not to exceed one year  However, licence  tor

years from

Right' conferied

A prospecting hieence conlers the right to scarch lor
any muneral specithed therein by quarrying, diggng or

ptherwise by conducting prospecting opecrations It does
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not confer on the licensee a right to carry away minerals
for commercial purposes, except tor gold, siver, precious
stone or mica, which a licensee may carry away in any
quantity during the course of prospecting, on the payment
ot royalty, which 1s fixed at 5 per cent of the value 1n
c1se of gold and silver, 20 per cent of the value in that
ot precious stones and which vary from annas 2 (125 naye
puse) to Rs 218 (Rs 250 1n the new currency) per maund
tor mua, depending on 1ts quality In regard to other
minerals, he may carry away any quantity within the limits
specihed 1n the second schedule of the concession rules
without any payment and any quanuty exceeding those
himuts, on payment of royalty at the rates specified 1n the

first schedule of the rules

The holder of a prospecting licence has a nght to a
mining lcase or leascs over the whole or part of the area
covercd by the prospecting licence in accordince with the

rules governing the granting of such leases prevailling 2t
the time

MiINING LI ASY

Applicatian

A muning lease 1s granted by the provinaal governiment
to a holder of a certthcate of approval However, the
cxpiry of the certihcate does not affect the night of the
holdur of a prospecting hicence to apply for or to obtam a
nuntng lease A mumng lease 15 granted tor all minerals
covered by a prospecung licence  An applicauon for a
muning leasc must give the same information as that for

1 prospecting licence, and must be accompanied by a sum
ot Rs 200

Adred covared

When the holder of a prospecting licence applies for a
mining lease, the lease 1v to cover the whole or such part
ol the land covered by the prospecting heence as the
pphlicant may desire, but the provincial government may,
tor any special reason and with prior approval of the
central Government, reduce the arca or nclude a portion
therefrom In any case, no lessec by hunself, or with any
other person, can hold 1n the aggregate more than ten
squarc mules under a lease 1 respect of one mineral or
rddated  group of munerals within a particular  province
Where the applicant applies directly tor 1 nuning lease
without previously having taken a prospecting hicence, the
area covered may be such as the provinaal government
dcems ht

When a muinmg lease has been granted, a survey and
demarcation of the area grinted under the lease must be
undertaken by the lessee 1wt his own expense

Dauration

Minimg lease fot coal, iron-ore and bauxite are for a
period ol thirty vears and are renewaible at the option of



the lessee for one or two periods, each not exceeding the
duration of the original lease in the case of the latter two
minerals In respect of any other mineral, except mineral
oils, the lease 15 for twenty ycars and can be renewed at
the lessee’s option, but only for one period not exceeding
the duration of the oniginal leasc In all these cases, 1t 1s
open to the lessee to ask for a shorter period for the
onginal mining lease When a renewal 1s granted, the
royalty and surface rent and dead rent are to be charged
at the rates in force at the tume of the renewal

Rights to muncrals

The lessee may win and disposc of the minerals
specthed 1in the lease Should any other mineral or
minerals be discovered in the leased area, the lessee must
apply for a further lease covering the discovered mineral
or minerals within twelve months

Right to surface land

Under the Mineral Concession Rules, 1949, a lessee
may inake use of any surface area for mining purposes at
the specified surface rates The lessee has a nght for the
purpose of his mining operations to construct buildings
and roads, use water and take timber and use land for
stacking purposes

IWorking obligations

A holder of a mining lease must observe the condiuons
of his lease He must commence mining operations within
one year from the date of the execution of the lease unless
the provincial government, for good cause shown, permuts
hun to do otherwise Mining operations are to be carried
on in 4 “proper skidful manner” Such operations include
the erection of machinery, laying of a tramway, construction
of a road 1n connexion with th¢ mine Muung operations
may not be carried on within fifty yards of any railway
line, reservorr, canal or other public works and buildings
A lessee must keep accurate records of all trenches, pits,
drillings and botings that are made by him, and allow
any ofhcer authorized by the provincal or central govern-
ment to inspect them Under the rules of 1955, when
work 1s started on a new trial shalt or bore-hole exceeding
1 depth of fifty feet from the surface, or on a new shaft
or bore-hole commencing from underground working, the
owner, agent or manager of the mine must send a notice
to the Director of the Indian Bureau of Mines withmn
fifteen days after the commencement of such operations
Further, all cores and specimens of different types of rocks
and munerals obtained during dnlling or sinking operations
have to be preserved intact, except as may be necessary for
purpose of analysis An account of the quantity of all
nunerals obtained or dispatched from the mine, all numbers
of persons employed theremn and the complete plan of the
mine has to be kept and their inspection allowed to the
inspection ofhcers of the central or provincial government

I8

In the case of the abandonment of a mine, or part of
a mine, or of the disconunuance of work thereon for a
period excecding one year, the Director of the Indian
Bureau of Mines has to be mformed within three months
of the date of abandonment, or within fifteen months from
the date of the discontinuance of the operations

The lessee has to work the mines 1n strict accordance
with the condiuons laid out in the Mines Act, 1952 All
facilities for the comfort of the labourers, for their health
and for their protection against accidents must be made 1n
accordance with the terms of the act Hours of work,
payment of wages and over-ime, and yearly leave are all
to be 1n strict accordance with the act

The Chief Inspector of Mines appointed by the central
Government, and the Inspectors of Mines subordinate to
him, are to inspect the mines 1in order to ensure that the
provisions of the Mines Act and Mining Concession Rules
arc observed They are to be afforded all reasonable
facihties for making any entry, inspection, survey, measure-
ments, examination or inquiry under the act However,
all copies of records appertaining to the nune and all other
information acquired by these inspectors, are confidential
and cannot be disclosed to any person or authority unless
the Chief Inspector considers such disclosures necessary to
ensure the health, safety or welfare of 1ny person employed
1in the mine

Fermination for cause

Under the Mineral Concession Rules, if the lessee does
not allow entry by inspectors to his mining area to examine
the buildings and so on, or if he prevents inspection of his
records of minerals mined, persons employed, pits, trenches
or drilling made, and mincrals encountered 1n the process,
the provincial government may cancel the lease and forfert
the whole or part of the sccunity deposit made by him
In the cvent of other breaches of the conditions of the
lease, the provincial government shall ask, in writing, that
the lessee remedy the breach If he fais to do so within
thuty days of such a notice, his lease may be terminated
In the event of dispute as to the cxistence of a breach, or
as to the severity ot the penalty, or as to the question
whether a breach is unremecdiable or not, the matter has
to be rcferred to arbitration within thirty days of the above
noticc The 1ssue 1s settled by two arbitrators, one
nominated by the provinaal government, the other by the
In case of disagreement 1n the pantl, an umpsre,
appointed by the arbitrators, decides His
final  Arbitration can also be resorted to if any right 1s

clatmed by the lessee, any dispute arises as to the amount

lessee
decision 1s

of royalty or rent payable and 1if any other matter connected
with the lease, so requires
respect of prospecting licences

The same provisions apply 1n



Government Prerogatives

COMPULSORY ACQUISITION OR MODIFICATION Ol LEASE

Under the 1948 Mines and Minerals Act, the central
Government may, by noufication in the Ofhcial Gazette,
make rules to modify or alter the terms and condiuons of
any lease, to bring it into conformity with the rules
promulgated under the act
leases must provide for (a) giving previous notice to the
lessee, and, where the Government 1s not the lessor, to the
lessor as well, 1n order to afford them an opportunity to
show cause against the proposed modification or alteration,
(b) payment of compensation by the party benefited by
the change in the existing lease to the one adversely
affected by 1t and (c) the prinaples on which, the manncr
in which, and authonty by which the said compensation
15 to be determined Any rule providing for these latter
matters must be approved by the House of the People
before 1t can come into force

An amendment of 27 Apnl 1955 to article 31A of the
Constutution allows the Government to cxtinguish or
modify “any nights occurring by virtuc of any agreement,
lease or licence for the purpose of searching for, or winning
any muneral or mineral oil, or the premature termination
or cancellation of any such agreement, lease or licence”,
and any such law, “provided such law 1s not one passed by
the Legislature of a State”, shall not be deemed to be void
on the ground that 1t 1s inconsistent with, or takes away
or abridges any of the fundamental rights, conferred by
articles 14, 19 or 31 of the Constitution This clause
apphies to “any nights”, occurning through “any lease, or
licence™

The rules for modification of

CLOSING AREAS TO MININC

In order to conserve and develop minerals, the act of
1948 empowers the central Government, by notification 1n
the Official Gazette, to make rules to prohibit the
exploitation of minerals from any mine or 1n any area
The Government can also make rules as to “the manner
in which, and persons by whom, any mineral or any area,
as respects which the grant of mining leases 1s prohibited,
may be developed or worked”

RIGHT Or PRE-EMP1ION

In case of nunerals, other than petroleum and natural
gas and minerals producing atomic energy, the provincial
government has at all imes the right of pre-emption of ll
minerals won from the land in respect of the lease granted,
provided that the fair market price prevailing at the time
of preemption 1s paid to the lessee by the provinaal
government

CONTROL Of DISTRIBUTION AND SALES

Under the Industries (Development and Regulation)

1951, 1ndustries which engaged 1n  “the

Act,

arc
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manufacture or production” of coal, crude oils, kerosene
o1, motor and aviation fuels, 1ron and steel are subject to
rcgulaion ot production, distribution and sales by
Development Councils set up under the aegis of the central
Government

Government Revenue. Fees, Rents and Royalties
FiaLD CHARGLS DURING EXPLORATORY PERIOD

For munerals, such prospecting fee as may be fixed by
the provincial government must be paid. However, the
fce shall not to be less than two annas (12.5 naye patse),
and not more than one rupee per acre for each year, or
portion of a year of the period for which the hcence 1s
granted or renewed The special charges applicable to an
“exploring licence” for petroleum are contained in part II
of this survey

FIXED CHARGES DURING L\PLOITATION PERIOD

For minerals, the lessee 15 to pay for every year, except
the first year of the lease, a yearly, dead rent at the following
rates specified 1n the third schedule of the rules

Minimum Maximum

(rupees per acre)

Coal 1 5

Iron ore 1 5

Bauxite ] 5

Mica 2 8
Gold, silver, plaunum and other
precious metals and precious

stones ! e

All other minerals?® 10

Wiy -

aRates to be determined according to the circumistances of each
CdSe

b Except petrolcum, sec part I of this surves

If the lease covers more than one mineral in the same
area, a separate dead rent 1n respect of each mineral may
be charged This 1s all subject to a proviso that the lessee
1s to pay eithcr the dead rent or royalty, whichever 1s
higher, in respect of each mineral, but not both

In the case of munerals and petroleum, 1f the surface
area 15 used by the lessee, such surface rent 1s payable as
may be specified by the provincial government in the lease
at rates not exceeding the land revenue ad rates assessable
on the land

RoyvALTILS

Royalties on nuneral dispatched from the leased areas,
are to be pad to the provincial governments at rates
specified 1in schedule one of the Mineral Rules They are
assessed as percentages of the sale value, at the pithead of
the mineral extracted, as in case of coal, manganese ore,
chromite, precious stones and gold, silver and precious
metals, or at rates assessed by weight, as 1n case of mica
and 1ron-ore The royalties payable on petroleum are set
out 1n part [I ot this survey



Mining of Radio-active Minerals

Atomic energy and mmneral resources necessary for 1ts
development are dealt with in the Atomic Lnergy Act
1948, which conters on the central Government the right
to control the development ot mdustries connected with
the production and use of atomic cnergy and which reters
to uranium, thorum, plutonmum, aeptuntum or berylhum
or any other substance which in the opinion ol the central
Government can be used for the production of atomic
In 1953, the control was cxtended by notithcation

energy
to cover radium, zircomum, graphite, lithium  and
deutertum  The Atomic Energy (Control of Production

ind Use) Act, 1953, further extended control over certan
minerals, pitchblende, columbite; smarskite, uranlerous
lnute, monazite and uranium baaring tasls left over from
orcs after the extraction of copper, gold, tlmemte Zircon,

rutile and beryl  Under the Act ol 1918, the wntral

Goyvernment may by order “prohibit except under a licence
granted by 1t, the working ot any nmunerals specihed in the
order”, or “the acquisition or production” of “any muneral
specified 1n the order” from which, in the opinion of the
central Government, atomic energy can be obtuned

INurthermore, the central Government may itselt
undertake the work of discovering or mining any mineral
from which 1n 1ts opinion atomic power can be produced
It can also compulsorily acquire any munerals from which
itomic energy can be produced atter notice has been served
on the ower, lessee or occupier of the land or mine, and

alter payment ol compensation

Finally, the Act ot 1948 1sserts the nght of the centril
Government to do any work, over or below the surtace ot
wy land, which it considers necessary 1n order to discover
or obtatned minerals capible m 1ty opimon ot producing
atomic energy

INDONESIA

“The Netherlinds East Indies Mg Lo’ 1899 (s
amended 1 1910, 1918, 1919) and the Mining Ordinince
(1930) remain 1n force 1n Indonesta  However, a parli-
mentary resolutuon adopted i 1951 effectively banned the
arint ol new licences or concessions pending the adoption
of new legislation on nmuning and on petroleum

A draft foreign nvestment law approved by the
Cabinet 15 before the Indonesiin legislature  The govern-
ment foreign mvestment policy and the provisions ot the
proposed bill are discussed 1n the report preparcd by the
sccretarnit on “Law and Regulations Affecung Foragn

fnvestment 1in Asia and the Far Eawst’ (ECAFL/L 122

The following piragraphs summarize the principal
provisions ot the “Netherlands East Indies Mining T w’
with some references to the Mining Ordinance

Proprietory Rights to Mineral Deposits

The Mmming Law contamns no  statement on the

ownership of minerils 1n the subsosl It provides that the

surface owner has no nght to disposc of the mincrls
coverned by the lw (section 1)  Such munerils arc

b

enumerated n two categones 1 subscctions 10 and

ot section 1, respectively

“(la) preaous stones, graphite (black lead), phanum
osmium, indium, gold, silver mercury, bismuth, molyb-
denum, un, tungsten, lead, copper. zine, cidmium, nickel,
cobalt, chrontum, 1ron, mangancse, anumony, arsenic and
strontium, etther native or as ore and also other minerals,
I{ they are found together with those above-mentioned 1n
the same sedimentarv deposits or lormations and con-
sequently have to be worked together,

munerals which cin be worked on iwwount of the

sulphur they contain, or for the making of alum wnd
vitriol,

phosphates, which are used for manuring purposes
wnd saltpetre (potessitum nitrate), rocksalt and all the
salts found with same in the same scdimentary deposit,

“(1b) anthraute (glance coal) and all sorts of pitcoal
ind browncoal (lignite), petroleum, bitumen mineral wax
and any other kinds of bituminous substances, solid s
well as hiquid and inflammable gases, the latter if not
ol young formation (marsh gases), 1odine and 1ty com-
pounds ’

Mining ot these minerals on 1 small scale by natives 13
cxempt from the provisions of the law (section 6)

Otherwise, prospecting and cxploitation rights e

In the case ol

wquired only trom the Government
minerals cnumerated e secion §J (11), such nights arcc
obtuncd by licences and concessions, concessions  for
rocksalt may be acquired only tor places not subject to the
saft monopoly (section 5) In the cise of minerils
cnumerated 1in secion 1 (Ib) explotation 15 subject to

contract with the Government authonized in ewh case by
law, see sections 28 (2) (1) wnd 5 (1)

Arcas and Minerals reserved to Exploitanon by the

Government or under Contract with the Government

Under scction 5 (1) of the Miming Law, 1reas may be
for
exploitation of any specified muneril or minerals, provided
that such works would not be contrary to enisting rights ot
licensees all
enumerated 1n secion 1 (lb), induding petroleum, are

reserved by  decree, government  prospecting  or

In additron, nuneral

Or CONCESSIONJITES

reserved to government exploitation, see mining law, section
28 (21)

The Government may either carry on the exploration
or exploitation work 1tselt or 1t may enter into agreements



with qualified persons or companies Any such agreement,
except one solely for exploration, must be specially
authorized by law, see section 5 (a)

Prospecting Licence
NATURL AND SCOPE OF LICENCE

The nght to prospect for munerals 1s acquired by
licence. The deed of licence covers a specific area which
may not, save in exceptional circumstances, exceed 10,000
hectares The licence 1s granted for an 1mtial term of three
years, subject to two renewals of one year each If more
than one application 1s received for the same area, the
earliest has priotity, subject to exceptions in the public
interest or on equitable grounds A licence may be
transferred only after government approval (Mining law,
section 7, Mining Ordinance article 19).

Prospecting 1s not allowed 1n areas which are reserved
to the State or closed to prospecting for reasons of public
interest, or 1n areas on which there are fortithcations, public
buildings, graveyards, roads, canals, or railroads, or 1n
areas which are by belief and custom considered sacred
Prospecting may not, without consent of the legal owners
of the surface, extend to within 50 metres of homes or
factories (Mining Law, section 8, Mining Ordinance article

87)

The licensec has the exclusive right to do all the work
necessary on the prospecung fie'd for the exploration of

munerals or for the purpose of judging the mineral deposits
discovered  Minerals within category la of section 1

obtained during explorauon work may be frecly disposed
of (Mining Law, section 10)

Reports of geological prospecting activities must be
submitted to, and are kcpt secret by, the government
authoritiecs for one ycar (Miming Ordinance, article 83)

"TLRMINATION Ol LICENCEL

A licence lapses automatically when its term expires
or if the licensce or his heirs ceases to [fulhl the

requirements of nationality or domicile (Mimng Law,
scction 11)

The licence must be cancelled 1f the work has not
begun within twelve months from the time 1t was granted
or if the surface owners have not received the indemnity or
guarantee to which they are entitled The licence may be
cancelled 1f the hicensee fails to satisfy any conditions which
were attached to its grant, or 1f the hicensce requests the
cancellatton (Mining Law, sections 7(6), 12)

Concessions

[sSSUANCE OF A CONCESSION

Mining concessions are granted only with respect to the
munerals enumerated 1n article 1 (a) Before a concession
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1s 1ssued for any muneral or minerals, the existence of a
natural deposit from which extraction of minerals 1s
technically possible must be proven (Mining Law, section

12 (2) )

The discoverer of any mineral named 1n section 1 (la)
who made his discovery while in possession of a valid
licence or concession covering the area in which the
discovery was made has the right to a concession for 1ts
development This right 1s subject to the provision that
any concession may be denied in regions or areas where,
in the opimon of the Governor-General, mining operations
should not be permitted in the public interest. No such
right of discovery exists with respect to the munerals
enumerated 1n section 1 (1b), although remuneration may
be arranged (Mining Law, section 28)

Where exploration undertaken by or on behalf of the
Government discloses minerals suitable for development, the
area 1s reserved by the Governor-General and concessions
within the area may be granted only after public tender
The reserving of the area does not prejudice the Govern-
ment’s right either to undertake exploitation 1tself or to
enter into agreements pursuant to section 5 (a) for exploita-
tion by private persons or companies.

Concessions are granted only after the interested parties
have had an opportunity to present objections These
objections are 1nvestigated and the applicant for the conces-
sion given an opportunity to answer A decree rejecting an
application must state the recasons for the deciston (Mining
Law, section 14, Mining Ordinance, articles 41, 49)

NATURL AND SCOPL OF A CONCLSSION

A mining concesston 1s considered to be umproveable
(real) property and may be mortgaged and alienated,
provided that the transferee meets the citizenship or
domicile requirements for concesstonaires (sectton 18)

An application for a concession may request only one
united area, the boundaries of which correspond with the
discovered mineral deposits The maximum area, save 1n

exceptional circumstances, 1s 1,000 hectares (Mining
Ordinance, articles 34 and 35)

The concessionaire has the exclusive nght, within the
mining field, to acquire all minerals mentioned in his
concesston and to construct all works necessary to his
operations Minerals other than those covered specifically
1n the concession may be mined only if a further concession
i1s obtained, unless such other muinerals are found 1n a
combined form and cannot be extracted separately from
the minerals spectfied 1n the concession (Mining Law,
section 16)

A mining concession has a peniod of seventy-hive years
Three years before its expiration, the concessionaire may
apply for a new concession for which the Government may



set conditions If the concessionaire does not accept the
conditions, the new concesston may be granted only after
public bidding The Government has the right to deny
an application for a renewal 1if 1t wishes to undertake the
mining 1tself, or to enter into contracts for exploitation as
provided for 1n section 5 (a) (Mining Law, section 34)

TERMINATION OF A CONCESSION

A concession 1s forfeited 1f the concessionaire either
fails to begin work after being instructed to do so within
the ume fixed or if he fais to comply with instructions to
resume work after suspension, The concession 15 also
forfeited if the concessionaire delays or neglects to fulfil the
conditions of the concesston or if he fails to carry out
instructions given by the competent authorities relating to
his operations (section 37). A concession lapses by law
should the concessionaire or, if deceased, his heirs, cease to
fulfil the citizenship or domicile requirements (section 39)
A concessionaire may request withdrawal of his concession.

A forfeited concession or one which 1s requested to be
withdrawn may, at the request of the former concessionaire,
be put up for sale at public auction at his expense and for
his benefit (Miming Law, secion 38) If the public sale
has no results, the concession 15 cancelled, In that event,
the Government acquires full and free disposal of the
mining field, and of all that serves to preserve and protect
the mine. A fixed period 1s allowed 1n which the former
concessionaire may remove installatons and buildings other
than those preserving or protecting the mune, after that
period, whatever has not been removed becomes the
property of the Government (Mining Law, section 41)
The concessionaire must place at the Government’s disposal
all maps, plans and sketches relating to the mine works

(Mining Law, section 42).

Rights of Surface Owners

Surface owners and third persons concerned must
allow prospecting, provided they have been informed
beforehand by the licensee of the time and place of the
operations and provided they receive indemnificaion or
guarantee of indemmfication (Mining Law, section 9)
The same 1s true where a concessionaire requires the use
of surface land for no longer than thrce years. If the

ground 1s needed by the concessionaire for a longer pertod
and no agreement 1s reached, the provisions regulating
expropriation of land for public benefit are applied (Mining
Law, section 21) Permusston 1s granted by the
Government on such conditions as are determined by 1t

for construction of roads and waterways and for
building-leaseholds for the nccessary 1nstallations on
statecowned land (section 22). Concessionaires are

obligated to compensate surface owners or third persons
concerned for any damage caused by prospecting or
exploitation operations (section 24)

Rents and Royaltues

On each prospecting licence, the Government levies
every year

(a) A land tax payable 1n advance, amounting to
£002Y% (a half penny) per hectare.

(b) A gross production tax to the amount of 4 per cent
on the gross proceeds 1n excess of the amount exempt
from tax by Ordinance (Mining Law, section 35
(1)) The Mining Ordinance provides that,
calculations of the taxable gross proceeds, 5,000
guilders are exempt from tax (article 164)

On each concession the Government levies annually

(a) A land tax payable in advance, amounting to £025
(five pence) per hectare

(b) A gross production tax, amounting to 4 per cent of
the gross proceeds.

If the concessionaire proves that in the exploitation for
the year he suffered a loss, the amount of the gross pro-
duction tax may be reduced, but in no case may it be less

than one per cent of the gross proceeds, see Mining Law,
section 35 (2).

The gross proceeds are deemed to be the average
market value during the previous six months of the
marketable products obtained in the course of operations.
Where minerals are treated by the concessionaire, the
market value of such manufactured products 1s reduced by
the cost of manufacture before the gross production tax is
applied, see Mining Law, section 36 (2) That tax may,
with special permussion, be paid 1in kind It may also be
paid under an arrangement by which 1ts total amount is
reduced, if 1t 1s paid in advance, sce Mining Law, section

36 (5).

JAPAN

Mining Law No 289 scts out to cstablish “the
fundamental system of mining, in order to contribute to
the promotion of public welfare by rationally developing
mineral resources”

In addition to this law, the sccretariat has received the
following texts

The Atomic Energy Basic Law (Law No 186, 19
December 1955)
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The Nuclear Fuel Corporation Law (Law No 94,
4 May 1956)

The Law concerming Temporary Measures  for

Expediting Development of Nuclear Source Materials
(Law No. 93, 4 May 1956)

Under the Mimng Law, may minerals be mined or
obtained only under mining rights or mining lease granted

by the State,



Mining Rights

INATURL OI MINING RIGHTS

A muning nght 1s “the right to mine and obtain the
minerals” 1n a tract of land registered with the Government.
[t comprises the right to prospect and the right to dig
The duration of a mining right 1s of two years from the
date of the registration of the right, which may, upon 1ts
expiration, be prolonged only twice for a period of two
years at each time The Government may grant mining
nghts 1n regard to both public land and privately owned
lands. Mining nights are regarded as “real rights” and,
unless otherwise provided by law, the provisions concerning
immovable property apply to them Only Japanese citizens
and public companies incorporated under Japanese law are
allowed to become mining right owners However, a treaty
between Japan and another country may provide for

exceptions to be made to this rule

ACQUISITION OF MINING RIGHTS

In order to acquire a nuning night, both for prospecting
and digging, a person must apply to the Chief of Bureau
of International Trade and Industry in accordance with
procedures laid down 1n a special ministerial ordinance
The application must specify the location and the dimen
stons of the area, the name of the mineral and the name
of the applicant If the application 15 only for the acquisi-
uon of a digging nght, 1t must contan a description of
the mineral deposits and their location and also a statement

on the extent and nature of the damage, which may result

from muning operations If the application for a mining

right or a miming lease concerns land owned by a private
citizen, the Chief of Bureau of International Trade and
Industry notfies the person and affords him an opportunity

to subnut his written opinion, giving a proper period for
such submussion. Detailed regulations are set forth with
regard to the priorty to be ginen, when more than one

person applies for the same land cither for prospecting or

for digging

Once a mining night 1s granted by the Government
ind 15 registered, all changes 1n the arca of the land, and
he transfer, extinction, or the himitations on the disposal,
f the mining right must be submutted {or approval to the
yroper  authority and registered., Should the right be
ransferred, the rights and obligations of a miming night are
ittached to 1t and transferred with 1t

CANCLLLAIION Ol MINING RIGHTS

The Chief of Bureau of International Trade and
ndustey 15, 1n the following cases, invested with the
uthority to cancel a mimng night previously acquired
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(1) When the muning night holders fails to start
operations within six months from the date of the registra-
tion of the establishment or the transfer of the muning
right, unless the failure 1s due to reasons beyond his control

(n) When the mining nght holder fails to conduct
operations 1n accordance with the plan of operations sub-
mutted previously to the Government

(11) When the mining of the mineral 1s not conducted
1n accordance with Mine Safety Law (Law No 70 of 1949)

(1v) When the mining right holder fails to follow the
directions of the Chief of Bureau of International Trade
and Industry in regard to the increase or decrease of the
miming area or when the Chief of Bureau finds that the
land 1s unsuitable for digging

Mining Lease
NATURE OF A MINING LEASE

Under the law, mining lease means “the right to mine
and obtain a mineral which 1s the object of a mining nght,
in other persons’ mining area,! based on an act of
establishment”. (The act of establishment certifies that
the prospective lease holder 1s a holder of a mining right).
A mumng lease 1s granted for the mining of a specfic
mineral, whereas a2 mining right relates to the mining of
all minerals which may be found 1n a specific tract of land.
The duration of a mining lease may not exceed five years
from the date of registration and may be renewed, at the
discretion of the Government, for another period not
exceeding five years A mining lease 1s regarded as a “real
nght”, and the provisions concerning the immovable
property apply mutatis mutandis to the lease, unless
otherwise provided for by this law, The acquisition,
change, extension of period of duration, transfer by means
of inheritance or other succession 1n general and extinction
of mining lease are registered in a Mining Book kept by
the Government

ACQUISITION OF A MINING LEASE

A person, who intends to become a mining lease holder,
must submit for the approval of the Chief of Bureau of
International Trade and Industry, a request setting forth
the reasons The applicant must also submit a written
“contract” between the prospective lease holder and the
owner of the land, or holder of the mining right as the
cdse may be, contaiming particulars on the location and
dimensions of the area, the name of the mineral to be
mined, the period of duration, ime, amount and place of
payment of fce and the name of the applicant, as well as a
map of the arca  Within thirty days from the date of the
receipt of the lease, the lcase holder must pay a registration
tax 1n accordance with rules outlined in a ministerial

*A miming area s a tract of land registered with the Governmegt
as such an area



ordinance Should the lease holder fail to pay the tax, the
lease loses 1ts validity Detailed regulations are set forth 1n
regard to an area already under a mining lease when fresh
applications for the grant of digging nights are received by
the Chief of Bureau of International Trade and Industry
A muning lease holder may not abandon his mining lease
unless he gives advance notice of six months or unless he
pays s1x months of mining lease fee 1n advance.

CANCLLLATION OF A MINING LLASEL

The Chief of the Bureau of International Trade and
Industry may cancel a mining lease when

(1) The lease holder fails to start operations, or has
suspended operations for a continuous pertod of six

months,

(1) He has conducted operations which arec not in
accordance with the plan submitted to the Government,

(1) The muning 1s not conducted 1n accordance
with the safety regulatons provided under the law,

(1v) The lease holder fails to make a secunty to
ensure prompt payment of compensation 1 case of
damage to neighbouring lands as required by the Chief
of the Bureau, and when the latter, as a result, orders
the suspension of operations

Use and Expropriation of Land for Mining Operations
SURVEY AND SPOT INVESTIGATION

The nuning law provides for the 1ssue of a permat by
the Chief of the Bureau of International Trade and Industry
to enter upon another person’s land for the purpose of
surveying or for conducting spot investigation relating to
mining  Before the issuance of the permit, the owner of
the land 15 afforded an opportunity to submit his “oprmon”
i writing.  After obtaining the permut from the Chief of
the Burcau, the permut holder must notify the land owner
in advance and make the permit available for inspection
when the owner so demands The permit holder 1s hable
to compensate the land owner for any damage which may
result from such an entry

UTILIZATION OF LAND

If, during the course of mining operations, a mining
right holder or lease holder finds 1t necessary to utilize for
mining purposes another person’s land, he may apply to
the Chief of the Bureau for the grant of such a permission.
The purpose for which the land may be utihzed must be
one of those enumerated in the Mung Law  After the
recetpt of the application, the Chief of the Bureau holds a
hearing with the representatines of the local authorities
concerned, as well as with the mung night holder or
the lease holder as the case may be, and the owner of the
land, after they have been notified sufficiently in advance
of the facts in the application. During the course of the
hearing, these persons may submit “evidence and opinion”
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concerning the application The Chief of the Bureau 1s
invested with the power under the Mining Law to grant
or to refuse permission When permission 1s granted, 1t
must be made public.

COMPLNSATION FOR DAMAGLS

When damages are sustained by other persons in the
enjoyment of their property as a result of mining operations,
the mining right owner or mining lease holder, as the case
may be, 1s under a legal obligation to pay compensation
for the damage resulting from the mining operations
Provision 1s made for apportioning of damages when the
mining are\ concerned has more than one mining night
holder or a lease holder The Chief of the Bureau 1s
authorized, after consultattion with the Local Mining
Damage Compensation Standards Counal (a  body
cstablished under the Mining Law to investigate
compensation cases), to draw up fair and appropriate
general standards for the Iimits and methods of
compensation of damages and to make them public These
standards are not binding The Standards Council, unless
otherwise authorized by the Chief of the Bureau, determines
which standards, out of the set of standards mentuoned
above, should be applied 1n each case

In addition to setting up the Standards Council, the
law provides that the Chief of the Bureau must publish a
list of persons known as “intermediators” who may be
asked to resolve disputes over compensation for damage
If a person 1s dissatisfied with the findings of the Standards
Council and the solution recommended by an intermediator
he may apply for a decsion by the Minister for
International Trade and Industry After holding a publid
hearing with the partics concerned, the Minster gives hid
decision, which 1s made public

The Mining Law requires that every mning nigh
holder or lease holder shall deposit a certain sum of money
with the Government to ensure the payment o
compensation for damages, as discussed in the previou
scctions  With regard to coal and hgnite, the mining ngh
owncer or lease holder 1s required to deposit a sum of mone
proportionate to the quantity of coal or lignite muned 1
the preceding year 1n accordance with procedure
laid down 1n a munisterial ordinance, within the limat
above-mentioned, the Chief of the Bureau of Internationa
Trade and Industry decides on the exact sum of money t
be so deposited.

With regard to munerals other than lignite and coa
the Chief of the Bureau may ask the muining right owne
or lcase holder to deposit a sum of money to be determine
by the Chief of the Bureau, up to a maximum of on
per cent of the value of minerals mined in the previou
year in the mining area A person, who suffers damage t
his property as a result of muning operations has



preferential right to the money so deposited  Special

rules are laad down for the prosecution of claims in this
regard Provison 1s made for the return of the money to
the depositor 1n cases where no damage 1s sustained during
a pertod of ten years or where the depositor has pad,
independently, for any damage incurred  Failure to
deposit the security with the Chief of the Bureau may
lead to the immediate suspension of mining operations

Nuclear Source Matenals

Under the Atomic Energy Basic Law, nuclear source
matenials may be excepted from the provisons on mining
rights and leases contained 1in the Mining Law

A corporation, wholly owned by the Japanese
Government 1s established by the Nuclear Fuel Corporation
Act 1n order to “conduct comprehensively and efhaiently
the exploitation of nuclear source materials, the production
of nuclear fuel matenals and the control over those
materials” The corporation 1s empowered to perform the

following activities

“(1) Prospecung, mining and dressing of nuclear
p g g g
source materials,

(n) Importing, purchasing and selling of nuclear
sotirce materials,

(1) Producing and processing nuclear fuel matenals,

(1v) Importing, exporting, purchasing, selling, and
leasing of nuclear fuel materials,

(v) Selling of by-products produced through the
execution of the businesses mentioned in items (1) to

() ”
The Corporation may, with the approval of the Prime
Minister, carry on other activities consistent with 1ts

purposes

An “Annual Plan for Prospecting of Nuclear Source
Materials” 1s provided for under the Law concerming
Temporary Measures {or Expediung Development of
Nuclear Source Materials Prospecting 1s encouraged by
bounties and awards Holders of mining right are subject
to special directions by the Minister with respect both to

prospecting and digging

KOREA'

Decree No 234 ot 23 December 1951 contains the
mining laws of the Republic of Korea. The purpose of the
decree 1s “to regulate the essential mining system and to
advance the national industry with the logical development
of the underground resources” The decree deals with
mining rights, natonal mining, the use and expropriation
of land for mining operations, the liability of the mining
right holder for damage to other persons’ property, and the
supervision of mining operations by the Government -

Mming Rights
NATURL Oor MINING RIGHTS

The term “mining nght” under the law means “the
hght to mine the registered munerals and the other
minerals occurring 1n the same veins or beds within
pecified registered districts of land (herein called mining
laims)” No person may commence mining operations
vithout the acquisiton of a mining nght  The
sovernment 1s authorized to grant mimng nghts 1n
scordance with the provistons of the Mining Law? A
uning right may however be obtained only by (a) citizens
f the Republic of Korea, (b) companies incorporated
Inder the Law of the Republic of Korea, in which more
han half of the capital and voting right belong to citizens
f the Republic of Korea, (c¢) foreigners or companies

*This report relates to miming hiws and regulwtions 1n southern
hrea

*The decree does not deal speaifically with prospecting — see
bwever, section below on “survev and field inspection’

*The Government 1s authorized to transfer some of 1ts authont
admunister thes law to the provincial governors 1n accordance with
presadential ordinance
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incorporated under foreign law, specially authorized by the
Government of the Republic of Korea

The mining night 1s regarded as a “commodity rnight”
and the provisions ol civil law governing immovable
property are applicable to such mining nghts, unless
otherwise provided under the Mining Law  The nghts
and duties of the mining right holder specified 1n the law
are attached to the night and are transferred when the
right 1tself 1s transferred

A mining nght 1s granted for a period not exceeding
twenty-five years at one tuime The holder of the nght
must start work within one year from the date of the grant
of the nght or the transfer of the right

ACQUISITION OF MINING RIGHTS

An apphcation must be made to the Minister of the
authorized Minsstry, with a map of the mining area
indscating the mmneral mining point and providing an
explanation of the vein or bed as well as a sample of the
mineral If the mining nght applied for 1s with regard
to more than one mineral, separate applications must be
submitted for each mineral Only one muming nght s
granted for each mining area Rules dealing with the
priority to be given in the case of submission of more
than one application for the same munming night are laid
down 1n the mining law  The Minister of the authorized
Ministry may, in his discretion, require the applicant for a
nuining right to submit the proposed plan of operations
it he considers that the grant of a mining right may cause
damage to the area in question or to the adjoining property



The mining nght will have no vahdity if the registration
tax 1s not paid within thirty days from the receipt of the
grant of the mining night

CANCLLLATION Or MINING RIGHTS

The Minister of the authorized Ministry may cancel a
mining nght, already granted, in the following cases

(1) When the Minister recogmzes that the operation
of the miming right would be harmful to the public interest.

(1) When the mining right holder fails to commence
operations within one year from the date of the grant or
the transfer of a mining nght without adducing adequate
reasons for such a failure

(1) The operation of the mining right does not yield
any mining products during a period of three years from
the date of the registration of the mining night or the
transfer of the mining nght

(tv) When the mine 1s not operated in accordance
with the plan submitted to the Government.

(v) When the Minister of the authorized Minsstry
deems that the operation of a mining nght 15 interfering
with the operation of another mining nght and he may
order that either the interference be stopped or that the
mining operation itself must cease

National Muung

The Mining Law provides for mining operations by
the Government itself (“national mining”). The Minister
of the authorized Ministry controls the Government
operations 1n this respect. Under the Mining Law, the
Government may also create a separate juridical personality
under the company law of the country and make that
company responsible for national miming  However, more
than half of the investment 1n such a company must be
made by the Government. The rest of the investment may
be contributed by citizens of the Republic of Korea, 1n
which case the shares of the private citizens enjoy rights
of prionity with regard to profits from this investment

Use and Expropriation of Land
SURVEY AND FIELD INSPECTION

For the purposes of survey and feld inspection, the
Minister of the authornized Ministry may, in his discretion,
grant permission to a person who 1intends to apply for a
mining right or to an applicant for a mining right, or a

mining night holder, to enter another person’s land and to
remove the obstacles 1n that person’s land The Minister
may, however, grant such a permission only after holding
a full hearing, in which the objections of all parties
concerned, and 1n particular of the owner of the land, are
heard Once the permission 1s granted, the holder of the
permit must communicate with the owner of the land
before he enters or removes the obstacles concerned

In case of imminent danger to his mining operations,
a mimng right holder has the nght under the mining law
to enter and to use another person’s land, without notifying
the land owner first. However, such entry must be
communicated without delay The mining nght holder 1s
under a legal obligation to compensate the land owner for
the damage which he might have caused as a result of
such an entry,

USE AND EXPROPRIATION OF OTHER PERSONS LAND

The Mining Law sets out separately the purposes for
which another person’s land may be used or expropriated
by a mining rnight holder, who must first obtain the
permission of the Minister of the authorized Ministry The
Minister can grant such a permission only after a full
hearing at which the objections, if any, of the land owner

or any other person, who has a night to that land, are
heard.

The Land Expropriation Law 1s applicable to the use
and expropriation of another person’s land for mining
purposes.

LLIABILITY OF THE MINING RIGHT HOLDER FOR
DAMAGE TO OTHER PLRSONS PROPERTY

The muining law provides for instances and methods
for compensating the damage suffered by the owner of
adjoining land as a result of the operations of the mining
nght holder., Ordinary courts of law are authorized to
adjudicate on disputes in this regard

Supervision of Mining Operations by the Government

In accordance with a special presidential ordinance,
every mining right holder must submit a production report
which must include an underground survey map of the
mine The Minister of the authorized Ministry 1s given
the authority to grant funds, in order to encourage mining
rnight holders whose production reports show progress '

LAOS

The following enactments are taken into account in
gwving a summary of the mining legislation 1n Laos

Regulations governing mineral resources
development in Laos (introductory note),

Act No 93 of 30 March 1951,
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Mineral Prospecting Licence (Letter No
dated 5 January 1948),

Royal Ordinance No 98 of 17 Apnl 1951,
Act No 92, 30 March 1951, on Mining Dues,
Royal Ordinance No 136 of 18 May 1953,

108 /ECC



Law No 140 of 24 Apnl 1953 determining dues
payable for extraction of sands and gravels from
waterways in Laos,

Supplementary convention relating to transfer of de-
partments under the authority of the Plan Adviser

The Franco-Laotian agreement of 1949 transferred the
responsibihty for the mineral development of the country
to the Laouian Government, which 1s now engaged 1n
drafung a new legislauon on muning, The regulations
governing the development of mineral resources of Laos
may be summarized as follows

A personal authorization to acquire mining rights 1s
given by a decree of the Prime Minister of Laos All
requests for authorization must be forwarded through local
officials The authorization, whether it be for a mineral
prospecting licence or a concession, extends to the entire
territory of Laos for a period of five years and 1s renewable
at the discretion of the Prime Minister for another five
years The authorization may be given to any person
regardless of his nationality or to any corporation 1f the
latter has been organized according to legal provisions 1n

force 1n the kingdom of Laos The request for an
authorizaion may be refused without explanation The
fees for different authorizations are prescribed under the
regulations

The mineral prospecting licence gives exclusive right
to the holder to prospect 2 measured area of mine square
kilometres The licence 1s vahd for three years The
holder of the licence may freely dispose of all minerals
found dunng this prospecung acuvites. The mineral
prospecting licence gives the right to the holder to obtain
a mining concession The area for which a concession 1s
granted may not be less than 100 hectares and not more
than 900 hectares Mining concessions are perpetual,
provided that the concessionaire fulfils his obligations and
conducts his operations according to established practices
and regulations

Laotian citizens are permitted to extract all minerals
freely up to ten cubic metres for their personal use They
are not allowed, however, to re-sell the mineral so obtained
Certain local officials and governmental organizations are
allowed the same privileges without himit as to the amount
they may extract.

MALAYA

“The Mining Enactment and Rules of the Federated
Malay States”, as amended to 19 February 1953, comprise
a code relaung to the search and exploitation of minerals
in the Federation

Proprietory Rights 1n the State-controlled Land

The enure property 1n state lands and control thereof
1s vested solely in the Rulers of the states

Where there 1s ahenated land, no search or exploitation,
except for ol shale or mineral o1l deposits, can take place
without the mmitial permission by the owner for prospecting
on his lands  Special provision 1s made for ancestral mining
land in the state of Perak

Where ancestral mining land was held prior to the
commencement of the Mining Enactment of 1899, the
holder or holders of these rights have an ancestral night
to mine alluvial tin deposits

Prospecting
No prospecting can take place in the Federation, save
1n accordance with part VI of the Miming Enactment  Part
VI provides for prospecting without licence on certain lands,
for prospecting permuts and prospecting licences

PROSPECTING WITHOUT 1ICENCT

The proprietor, or any person holding the wntten
consent of the proprietor of any land alienated otherwise
than for muming purposes and not included in a Malay
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Reservation, may at any time prospect such land for metals
or mtnerals, provided one week’s notice of his intention to
do so 15 given to the Semor Inspector appointed under the
enactment Only such work may be done, under this
proviston, as 1s reasonably necessary in the opinion of the
inspector to enable the testing of the mineral-bearing
quahties of the land

PROSPECTING PERMIT

The Mining Enactment also provides that it shall be
lawful for the Collector, with the approval of the Ruler in
Council, to grant permits to prospect state land, or land
reserved for a public purpose for metals, minerals, o1l shales
or mineral oils, upon such express conditions as may be
set forth 1n the permit and for such period as the Ruler 1n
Council may think fit  Unlike a prospecting licence, a
prospecting permut conveys no rnight to obtain a mining
lease

PROSPLCTING LICENCE

Prospecting of state land, or of such land together with
alenated land, may take place under licence The Mining
E'nactment provides that 1t shall be lawful for the Collector,
with the approval of the Ruler 1n Council, to grant licences
to prospect for metals or mnerals state land, or state land
and with the consent 1n wnung of the lawful occupier
thereof ahienated land, or to grant licences to prospect any
land, whether alienated or not, for o1l shales and mineral
ol



Every application for a prospecting licence must be 1n
wriung and should contain particulars on the position,
approximate area and boundaries of the land 1n respect of
which the application 1s made, the metal or mineral or the
o1l shales or mineral o1l for which 1t 1s proposed to prospect,
and the extent of the area 1n respect of which the applicant
desires the prior right to receive a mining lease. The
hicence 1s granted for such period as the Ruler in Council
thinks fit, and 1s not transferable, save upon the death,
bankruptcy or other legal disability of licensee The period
of a licence may be extended upon application before its
exprration 1f the licensee can prove to the sansfaction of
the Ruler 1n Council that he has good and sufficient reason
for not having completed the work of prospecting

A prospecting licence may, at any ume after the
expiration of three months from the date of 1ssue thereof,
be cancelled by the Ruler in Council if the licensee has
failed to make a bona fide commencement to prospect the
land specihed 1n the licence or, if he has altogether

abandoned prospecting for such pertod as s set forth in
the licence.

Under the licence, the licensee may only undertake

and continue such work as may, in the opinion of the
Senior Inspector, be reasonably necessary to test the qualities
of the land 1n respect of the metal or mineral or the ol
shales or mineral o1l specified 1n the licence. The licensee,

subject to laws for the time being in force, may remove
from the land, and dispose of, all metals or minerals raised
in the course of prospecting operations, upon payment of
such royalty or export duties as the law requures.

It a prospecting licence contains no express terms to
the contrary, 1t confers, apart from those already mentioned,
the following rights and privileges on the licensee

(a) the exclusive nght to prospect within the area
specthed 1n the licence for the metals or minerals or the
o1l shales or mineral o1l specified therein,

(b) the prior nght to select from any part of the
state land described 1n such prospecting licence such as
area as may be set forth in the prospecting licence, and
to recetve a mining lease for the same upon such terms
and conditions as the Ruler 1n Council may direct if the
Ruler in Council 1s satshed that the licensee has at his
own charges done a sufficient amount of prospecting work
to entitle him to such land  This 1s subject to the proviso
that, 1f the Ruler in Council i1s not satisfied that the
licensee has done a sufficient amount of prospecting work
to entitle hum to a lease for the area stated in the licence,
the Ruler 1in Council may either refuse to authorize the
issue of such a lease to him or may authorize the issue
of a lease for such smaller area as the Ruler in Council
may determine, provided further that such prior night
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to select shall be exercised within three months from the
date of the expiration of the original prospecting licence
or of any extension granted thereto If the prospecting
licence expressly authorizes the prospecting of land other
than state land, the licensee’s prior right to a mning
lease may include such land, other than state land, if the
following conditions are met

(1) In the case of alienated land, the licensee has
acquired all the nghts of other persons in that land,

(1) In the case of land reserved for a public purpose,
the reservation has been revoked

Mining Lease

In the absence of any express provision to the contrary,
every mining lease vests the following nights in the lessee

(1) The nght to win and obtain all metals and
minerals, other than mneral o1l and o1l shales found upon
or beneath the land This 1s subject to the proviso that
the lessee must not remove beyond the boundaries of the
land for any purpose (except for the extraction of metal or
mineral ore) umber or certain forest produce, gravel, stone,
coral, shell, guano, sand, loam or clay, or any bricks, lime,
cement or other commodities manufactured from these
materials.

(2) The night to roast and calcine (but not to smelt,
except 1n the case of gold) all such metals or minerals
found on the land

(3) The nght to use such portions of the land as
may be required for the purpose of erecting houses, lines,
sheds or other buildings, or of growing such plants and
vegetables, or of keeping such amimals and poultry as may,
in the opinion of the Senior Inspector, be reasonable for
the purposes of the mine, or for the use of the labourers

The enactment requires a number of implied conditions
in each lease, The most important of these provides that
the lessee must begin mining operations within one year
from the date on which the mining lease 1s 1ssued  Within
the next six months, the lessee must employ the requisite
number of labourers or miming machinery as are required
by the fourth schedule of the enactment Thenceforward,
the lessee must maintain mining operations and employ the

requisite labourers or machinery for each period of twelve
consecutive months

If deposits are being worked by alluvial mining, and
deposits of muinerals are discovered 1in the form of lodes,
beds, pockets, stockworks or similar deposits, the lessee
may be required by the Ruler in Council to work them.
Failure to do so within twelve months from the receipt

of such requisition entails the surrender of the lease, if the

Ruler in Council so directs  If such forfeiture 1s enforced,



the lessee must be paid reasonable compensation This
compensation, however, does not include any sum for
the mineral deposit which the lessee has failed to work

If deposits of o1l shales or mineral o1l are found on the
land under the lease, the lessee must, on one month’s
notice from the Ruler, surrender to the Ruler such portion
of his lease holding as the Ruler in Council may direct
Compensation must be made, but not for the value of the
o1l shales or mineral ol

The lessee 15 required to make reasonable facilitics
available to government officers, who are empowered to
have access to the leased land at all reasonable times, and
to officers delegated by the Senior Inspector who can make
examinations of the land, which may include boring
operations.

No transfer, sublease, or charge of a mining lease or
mimng certificate, and no transfer of a sublease or charge
shall be registered until all arrears of rent are paid.

PAKISTAN

The act entitled “Regulation of Mines and Mineral
Development (Federal Control) Act, 1948” empowers the
central Government to promulgate rules regulating munes,
oilfields and mineral development In addition to this act,
the secretariat had at uts disposal the Petroleum (Produc-
tion) Rules, 1949 (see part II below) and the Pakistan
Mining Concession Rules 1949, as amended 1n 1950,
which govern the granung of licences and concessions for
the exploitation of mineral resources with the exception of
petroleum  The Mining Concession Rules deal with
certificates of approval, prospecting licences, mining leases,
supervision of muning operations by the Government, the
investment of foreign capital

Certificate of Approval

Any person may apply in wntung for a certificate of
approval The grant of a certificate of approval imples
the approval by the Government 1n respect of a mineral or
minerals specified 1n the certthcate, and no prospecting
licence or a mining lease will be granted except to a person
holding a valid certificate of approval Every application
for a ceruficate of approval must state the address,
nationality and occupation of the applicant The certificate
of approval 1s generally valid for a period not exceeding
one year and 1s renewable at the discretion of the licensing
authority for an additional year The granting of a

certificate of approval, or its renewal, 1s published in the
Ofhcial Gazette

Prospecting Licence

A licence to prospect for minerals confers on the
licensee the sole right to mine, quarry, bore, dig and search
for and carry away any specific mineral or minerals lying
or being within the land specified in the licence. Prospect-
ing licences can be granted only to persons holding a vahd
certificate of approval, and the prospecting licence 1s not
granted in respect of an area of more than ten square
miles The licence 1s valid for one year and may be
renewed for a period of twelve months

The licensee who has applied for a mining lease before
the expiry of the prospecting licence bas the nght to a
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renewal of the prospecting licence until the mining lease
applied for has been granted or refused

The licensee must, 1n respect of the areas covered by
each licence, carry out with due diligence such schemes
of prospecung as are approved by the licensing authonty.
He has to pay an annual fee and royalties at the rates
spectfied 1n the third schedule attached to the rules

The licensee 1s under an obligation to pay compensa-
tion, as determined by courts of laws, for all damage,
injury or disturbance which may have been incurred by
him 1n the exercise of the powers granted by the licence
and to indemnify the Government against all claiams which
may be made by third parties 1n respect of such damage,
injury or disturbance. The central Government has at all
times the right to pre-emption on the minerals lying upon
the land, provided that a fair market price 15 paid to the
licensee on all minerals taken in pre-emption. If required
by the licensing authority, the licensee must disclose con-
fidentially to that licensing authority all 1nformation
acquired 1n the course of the operations carried on under
the licence regarding the minerals contained in, or the
geological formation of any area not taken up by him
under the mining lease

Mining Lease

The Government may grant a muning lease for a
mineral or munerals on the land specified in the lease,
provided the applicant holds a certificate of approval in
respect of such mineral or minerals for that area The
lease 1s not granted in respect of an area of more than five
square miles, except in cases where special exemption 1s
approved by the central Government The initial term of
a mining lease 1s thirty years, but every lease contains a
clause permituing renewal, at the discretion of the Govern-
ment, for a further period not exceeding thirty years on
payment of rent specthed in the rules The rules also
specify the rates of royalty, a yearly dead rent and surface
rent payable by the lessee The lessee must commence
operations within one year from the date of the execution
of the lease and must thereafter carry them out effectually
in a proper manner Without adducing sufficient cause,
he may not abandon the mine for a period exceeding three



years He must erect at his own expense and maintain
and keep 1n repair boundary marks and pillars, according
to the demarcation lines shown 1n the plan annexed to his
lease. He 1s not allowed to cut or injure any tree reserved
in the area under the lease He must keep correct accounts
showing the quantity and particulars of all minerals obtained
from the mine, the number of persons employed and com-
plete plans of the mine and must allow any officer
authonzed to examine at any time such accounts and plans
At the end or determination of the lease, the lessee must
deliver the premises and all mines 1n a proper and work-
manlike state, except in respect of any working the
abandonment of which the licensing authority may have
sanctioned

Supervision of Muung Operations by the Government

Notwithstanding the rnights conferred on the licensee
under any type of licence mentioned above, the Governor-
General has the power under the Rules to require, at any
time, the exclusion from the lands mentioned 1n the lease
of any area which may from time to time be required
for public purposes DPersons authonized by the licensing
authority are entitled to enter into the mining area for
the purpose of examining the wells, plants, appliances, to
ispect and check the accuracy of the weighing or measuring
appliances, to inspect the accounts or to execute any works
which the licensing authority may be entitled to execute,
in accordance with the provisions of the licence

If and whenever any of the yearly rents or royaltes
payable to the Government are 1n arrears for the period of
two calendar months, the licensing authority may enter the
premises and seize and scll any mining products, engines,
machines, tools. In the event of the existence of a state
of war or of a grave national emergency, the Go\ernor-
General may take possession or assume control of the works,
plants, machinery and premuses of any licensee and the
licensee must obey all direction given by or on behalf of
the Governor-General regarding the use or employment of
such works, plants or machinery

Investment of Foreign Capital

The Mining Concession Rules allow investment of
foreign capital 11 miming operations Every application for
a prospecting licence or a mining lease in respect of
minerals enumerated 1n the rules, 1f such an application 1s
by an alien or a company incorporated outside Pakistan,
must be addressed to the Department of Mineral Con-
cessions, Central Government, Pakistan A certificate of
approval, a prospecting licence or a mining lease may not
be granted to or held by any person who is or becomes
controlled directly or indirectly by a national of or by a
company incorporated 1n any country the laws and customs
of which do not permit subjects of Pakistan or companies
incorporated 1n Pakistan to acquire, hold and operate
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mtning concessions under conditions which, in the opinion

of the Government, are reasonably comparable with those
exising 1n Pakistan. In the case of an application by an
alien or a foreign incorporated company, or in the case of
an application by a licensee or lessee for the Government’s
consent to the assignment of a licence or lease to a foreign
person or foreign company, such certificate, licence or lease
can only be granted or assigned to a company incorporated
in Pakistan for the purpose of receiving and working any
such certificate, licence or lease.

The Government has the right to require the licensece
or lessee to meet the internal requirements of Pakistan to
the satisfaction of the central Government before any
mineral products are exported to other countries The
Government may require the licensee or the lessee to
associate Pakistan capital to the extent of 51 per cent
of all classes of capital and debentures i1ssued by him from
time to time¢ The Government may further require the
licensee to employ nationals of Pakistan 1n his organization
in all grades and 1n all branches including technical and
administrative units and to arrange for the traiming 1n
Pakistan or abroad of the nationals of Pakistan to fill up
these appointments. The number of Pakistan nationals to
be employed or traitned will be determined :n consultation
with the central Government The holder of a mining
lease may be required to employ Pakistan nationals as
follows

For the first four years of the lease—one-sixth of the
total number of employees in various grades

For the next four years of the lease — one-third of
the total number of employees 1n various grades

For the next four years of the lease — At least three-
quarters of the total number of employees in
various grades.

For the next four years and thereafter — 100 per cent
of the total number of employees

The Government has the rnight to enter the premuses
and to require the licensee to submut, at the end of every
ycar, statements of accounts audited by an approved auditor
Any question or dispute regarding the licence or lease may
be referred to the central Government in the appropriate
Ministry whose decision 1s final except that the right of the
licensee to the prospecting licence or muning lease, or the
cancellation of such licence, or the price of minerals pre-
empted by the Government, or the compensation payable
to the lessee for any loss or damage, or the price of plant
purchased by the Government must be determined by two
arbitrators, one to be nominated by the Government and
the other by the lessee In the event of disagreecment
between the arbitrators, a judge of the Federal Court of
Pakistan appointed by the arbitrators will render the final
decssion  These provisions relating to the settlement of
disputes also apply to mining nght holders of Pakistary

nationality



PHILIPPINES

General legal provisions bearing upon mining nghts
and the exploitation of mineral resources are found 1n the
Constitution of the Republic of Philippines The Mining
Act of 7 November 1936, as amended, regulates the mining
of all inorganic substances found 1n nature excepting coal,
petroleum and other mineral oils and gas which are

governed by special laws, namely, the Petroleum Act of
1949 and the Coal Lands Act of 1917, as amended?

Proprietory Rights

The Constitution provides that all mineral land of the
public domain belongs to the State (article XIII, section 1)
The Mining Act provides that all valuable mineral deposits
within its purview, in public or in private land, and the
land 1n which they are found are free and open to
exploration, occupation, location and lease under the
conditions set forth in the act (section 10) It also provides
~that the ownership of land for any purpose other than
mining does not include the ownership of the minerals
which may be found on or under the surface (section 4)

Elhgibility for Mining Raghts

The Constitution reserves the disposition, exploitation,
development or utihization of mineral lands to citizens of
the Philippines or to corporations or associations at least
60 per cent of the capital of which 1s owned by such
ciizens A constitutional amendment of 9 April 1947
provides that, unul 3 July 1974, all mining rights on
mineral lands of the public domain which are enjoyed by
Philippine citizens or organizations are extended to ciuzens
of the United States and to all forms of business enterprises
owned or controlled directly or indirectly by citizens of the
Umted States Under the Mining Act, government officers
and employees whose duties are related to the administration
or disposition of mineral resources are not allowed to
prospect, locate, lease or hold directly or indirectly mineral
lands 1n the Philippines (section 25)

Classification of Minerals

Under the Mming Act, munerals are classified for
mining purposes into five groups, as follows (section 15)
metals, or metalliferous ores, precious stones, fuels, salines
ind mineral waters, building stone 1n place, clays, fertilizers
pnd other non-metals,

Prospecting

Prospecting may be carried on within public or private
ands, no prospecting licence 1s required. Prospecting on
rivate land can only be carned out with the written
ermission of the private owner and after the previous
eposit of an amount for compensation for any damages

T ———
' Legislation on petroleum 1+ dealt with in part Il of this survey
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which may result from the prospecting. Refusal of the
owner to grant permission or to accept the compensation
offered will leave to the intervention of the Director of the
Bureau of Mines 1n order to settle the differences between
the prospector and the surface owner Questions which
are not settled through this procedure are referred to a
competent court, pending a decision of which the prospector
may be permitted to enter upon the private land providing
he deposits a sum jointly agreed upon by him and the
Director of the Bureau of Mines or as decided by the court
(section 27).

No prospecting 1s allowed 1n mineral land reservations
set aside by the President of the Republic, nor 1s it allowed
on lands covered by patented mining claims or in which
minerals have already been discovered and located by other
prospectors or in places near or under bumildings, cemetenes,
bridges, highways, waterways, railroads, reservoirs, dams
or any other public or private works (section 28).

Location of Mineral Claims

The nght to locate a mineral claim 1s based on the
discovery of the mineral therein. “Location” of a mineral
claim consists 1n marking the land where the mineral has
been discovered in the manner and under the conditions
set forth in the act. A location can be made of a lode
deposit or a placer deposit A lode deposit 1s that found
in the form of a vein, ledge, lens or mass of ore, while a
placer deposit 1s one which does not come under this

definition (sections 29 to 31 and 39 to 45)

A prospector must locate his discovery within thirty
days after making it. On his failure to do so, his claim
1s deemed to have been waived (section 33). Location
of a lode mineral claim 1s made by staking posts on the
ground at a certain distance covering the area along the
finding and, 1in addition to a post, marking the exact
location of the discovery

Maximum areas of mining land and number of claims
for the purpose of locating are provided according to the
classitication of five groups of minerals and depending on
whether the locator 1s an individual, a corporation or an
association and whether the claitm 1s on lode or placer
deposits (sections 35, 37, as amended, and 38).

All declarations of location must be recorded with the
local mining recorder within sixty days after location
(section 34) Declarations of location and accompanying
documents are recorded tn the order 1n which they are filed
for record and they thereafter constitute notice to all persons
of the contents of the same (section 56). The effect of a
valid location 1s to exclude the location of the claim by
others, until the original locator abandons or forfeits his
claim (section 60) The locator of a mining claim acquires



the exclusive nght to explore and occupy the claim from
the date of registration. He does not have the nght to
exploit the claim before obtaining either a temporary
permit or a lease, The located claim 15 deemed to have
been abandoned after four years unless the locator apples
for a muning lease (scctions 62 and 68). Conflicts and
disputes 1n connexion with locations are determined by
decision of the Director of Mines, which may be appealled
against to the Sccretary of Agriculture and Natural Resources
and 1s finally subject to review by the competent court
(section 61).

Temporary Permit

If the locator apphles for a lease and attaches a survey
plan and techmical description of his claim, and if 1t 1s
found upon 1investigation that no adverse claums are
pending, he 1s entitled to obtain a temporary permit before
the lease 1s granted to him  This temporary permat allows
the permissee to mine, extract and dispose of munerals
from the claim for commercial purposes, subject, however,
to the payment of royalties provided for claims covered by
the lease. The temporary permit may be cancelled for
violaton of laws and regulations after due hearing, and
without any responsibihty for the Government as to
expenditure made by the permissee for the development of
the claim (section 62, as amended by Republic Act 746)
Explostation of a mine without either a temporary permt
or a lease 15 subject to penalty as a crimnal offence (section

100, as amended by Republic Act 746)

Lease

IssUANCL OF LEASE

The location of a claim for a mineral qualifies the
locator for a lease for all other minerals 1n the same group
but not for minerals in other groups He has, however, a
preferential right to lease mneral deposits belonging to
other groups which are found within his locatton The
same principle and privilege applies to the location of placer
deposits 1n rclation to lode deposits (sections 38 and 78)

Where locations conflict, priority of discovery, followed
by continuous occupation and prospecting of the land,
prevails for the purpose of determining the nght to lease
the claim (section 32).

An application to lease a miming claim located on
private lands must be accompanied by the written authority
of the owner of the land Should he refuse to grant such
authonity, it may be granted by the court as soon as thc
applicant deposits the amount fixed as the value of the land
and as compensation for any resulting damage or reasonable
rental for the use of the land (section 67)

After the survey of the mineral land applied for is
made under the supervision of the Bureau of Mines, notices
concerning the fling of the application are posted 1n

newspapers and the bulletin board of the Bureau of Mines
On the expiration of the period of publication, no adverse
claim from third parties may be heard, and the lease must
be granted to the applicant within forty-five days (section
72) The filing of an adverse claim within the period of
publication stays proceedings, unless the publication and
fAhing of an afhdavit thereon, provided that the adverse
claim s fully documented and has not been previously
decsided by the Bureau of Mines The adverse claumant
has to commence judicial proceedings within thirty days
and to prosecute them with a reasonable diligence with a
view to securing final judgement. Failure to do so may be
considered as a waiver of his claim  The judgement of the
court 1s filed with the Director of Mines, and a lease on
the dJaim 1n controversy may be granted forthwith to the

party whose right 1s established by the court (section 73,
as amended by Act 7466)

The maximum areas and number of claims which may
be held depend on whether the minerals contained in the
claims belong to the first, second, fourth or fifth groups
and on whether the holder 1s an individual, a partnership
or a corporation (section 76, as amended by Act 225)
Leases of mineral lands are given under the Constitution
(article XIH) for a maximum penod of twenty-five years
and may be renewed only once for another hike period
Leases may be sublet or assigned with the prior consent of
the Secretary of Agriculture (section 74)

RIGHTs OF THE LESSLF

Under sections 78, 86, 89, 90, 91 and 92 of the Minming
Act, the lessee has the following nights for the explostation
ot the mineral lands covered by his lease

(a) The nght to exploit all mineral deposits of the
group for which the lease has been granted within the
boundary lines of the claim continued vertically down
ward, and to use the lands covered by the lease for such
purposes

(b) Gratuitous water and umber rights on water and
tmber, within his mumng claim, for the development
and operation of his claim, without prejudices to tha
existing rights of third parties acquired under the forestry
and water laws and regulations (sections 89 and 90)

(c) The nght to locate and lease unoccupied land
of the public domain not known to contain valuabi
mineral deposits, to a maximum extent of nine hectare:
when such land 1s necessary or convenient for minmg o
milling purposes and subject to payment of the same rentaf
as provided for mineral leases (section 86)

(d) The right of way, entry and possession upo
muning claims or other lands held by third parties, whe
his mine 1s so situated that a road, a railroad, tramwas
electric transmussion, telephone and telegraph lines, aer



transportation, ditch, canal, pipeline, flume, cut, shaft or
tunnel may be necessary for the better work of his mine
Easements for such purposes are declared to be for the
public use or benefit for which the nght of public domain
may be legally exerciscd Accordingly, 1f the lessee 1s
unable to acquire the necessary right of way by agreement
with the third parues concerned, he may commence and
maintain an acuon under Act 190, as amended, which
provides for the exercise of the power of eminent domain
by the Government and its subdivision (secuons 91 and

7))

(OOBLIGATIONS OF THE LESSEE

The lessee 1s subject to the obligations provided for in
secions 77 to 83 and 87 of the Mining Act  These

obligations are as follows

(a) Compliance with rules and regulations for the
policing and samitatton of mines, easements, dramnage,
disposal of waste or tailings, water rights, right of way,
rnght of government survey and ispection and other
necessary means to the economic utithzanon of the mines
as well as rules wmsuring reasonable diligence, care and
skill 1in the nuning operations (section 77)

(b) The lessee must perform every year not less than
200 pesos worth of labour or of improvements on each
mining claim of the hrst and fAfth groups, and 100 pesos
worth of labour or of improvements on each claam of
the second and fourth groups Failure to comply with
this obligation constitutes abandonment on the part of
the lessee and his claim becomes subject to relocation by
other persons (section 81) Only the actual expenditure
on, and cost of, mimng improvements on the surface or
anderground, having a direct relationship to the develop-
the claim are included the estimate of
issessment work  Improvements such as buildings or
machinery are not included, unless they are clearly
bssential to the practical development of the claim (section
82) The lessee must file every year with the munming
ecorder an afhidavit and the record thereof constitutes

hima facie evidence of such performance (section 83)

nent of in

CANCELLATION OF LEASE

Failure of the lessee to comply with the provisions of
Mining Act, the rules and regulauons promulgated
hereunder, or the provisions of the lease contract may cause
he cancellation of the lease by the Secretary of Agriculture
r by a competent court The lessee 1n such a case 1s liable
br all unpaid rentals and royalues up to the ume of
ancellaion  Within thirty days after the date of cancella-
on, notices thereof must be posted by order of the Duirector
the Bureau of Mines, and the mining land covered by
lease thereby becomes open to relocation (sections 84

d 85).
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Rents, Royalties and Taxes

For the privilege of explonng, developing, mining
and disposing of the munerals from the lands covered by
his lease, the lessee must pay to the Government the
following rentals, royalues and taves

Rentals on all mmeral lands of the first, second, fourth
and fifth groups, one peso per hectare or a fraction thereof
The rentals are due and payable 1n advance on the date
of the grantung of the lease and on the same date each
year (section 79)

Faillure 1o pay rental for a period of ninety days after
demand causes the lease 1o lapse and the claim concerned
to be open to relocation, and the delinquent lessee remains
permanently disqualhified for relocation of that claim

(section 80)

Royalties on all minerals extracted from, or muineral
products of, mineral lands of the first, second, fourth and
hifth groups, royalues of 1'4 per cent of the actual market
value of the gross output thereof (section 79)

The term “gross output” is interpreted as the actual
market value of munerals or mneral products or bullion
from each mine or nuneral lands operated as separate
entities  That value 1s not subject to any deduction
from muning, milling, refimng, transportation, handling,
marheting or any other expenses However, 1f minerals or
mineral products are sold or consigned abroad by the lessee
or owner of the mine under ¢1f terms, the actual cost of
ocean freight and insurance may be deducted (section 79
and sectton 246 of the National Internal Revenue Code,
as amended by Republic Act 834) Royalties are reduced
by 5 per cent on mining carried out on private lands, and
these deductions are paid by the lessee to the private owner.
All royalties are due and payable sixty days after the
shipment of the mineral or mineral products from the
mine Before the minerals or mineral products are removed
from the mines, the Collector on Internal Revenue must
be notified of such removal (secion 79) Failure to pay
royalties for a period of ninety days after demand causes
the lease to lapse and the claim concerned to be open to
relocaion, and the dehinquent lessee remaining
permanently disqualified for relocation of the same claim

(section 80)

All buildings and other improvements built in the
land leased, other than machines, instruments and
apphances, are subject to an annual real estate tax paid at
the rate and in the manner of all other real estate taxes
under the law (section 79)

New mines, and old mines which resume operation,
are exempted from the payment of income tax during the
first three years of actual commercial production.
However, a complete return of caputal investment at any
time within the said period makes successive returns



taxable from that year (National Internal Revenue Code,
section 243, as amended by Republic Act 909)

Coal Lands Act

Coal lands are excluded from the purview of the
Mining Act, and are regulated for miming purposes by the
Coal Land Act No. 2719, approved on 14 May 1917 and
brought up to date by Republic Act No 740 of 18 June
1952, Regulations thereunder are 1ssued by the Secretary
of Agriculture and Natural Resources Principles contained
in the coal legislation are symilar to those of the Mining
Act as regards proprietory rights (Coal Lands Act, section
1), eligibility for lease (CL A, section 2), maximum
period of lease (C.L A, section 3), authorization from the
private owner of the land (CL A, section 2A), the nght
of lessee to exercise the power of eminent domain (C.L A,
section 13), and cancellation of leases (C.L.A , section 12),
Some of the procedures and princples of the coal
legislation deviate from the provisions of the Mining Act
or are more explcitly established, as indicated below.

APPLICATION OF LEASE

No location 1s required. After the application s filed,
accompanied by sufficient bond to secure fulfilment of the
lease, an authorized survey 1s made and the land 1s
registered. The application 1s then published 1n
newspapers and posted on the land for three weeks Upon
expiration of the peniod of publication, the Secretary of
Agniculture and Natural Resources may award the lease to
anyone of the persons or corporations which has applied
and which, 1n his opinion, 1s best qualified (regulations of
26 May 1922, section 1V). Failure of the applicant to
prosecute his application with reasonable diligence and to
have the land surveyed within one year from the date of
application 1s deemed to constitute a warver of such
application (C.L.A, section 3).

DETERMINATION OF AREA AND MAXIMUM NUMBER
OF LANDS FOR LEASE

The area for lease may not be less than 50 and not
more than 200 hectares and shall be demarcated 1n 2 manner
which, in the opinion of the Secretary of Agriculture and
Natural Resources, allows the economic development and
exploitation of the coal deposits. The maximum number of

tracts 1n a province which may be granted in lease 1s also
fixed (C.L.A., section 2).

OTHER REQUIREMENTS AND POWERS RESERVED
BY THE GOVERNMENT

Under the regulations of 26 May 1922, there must be
a minmum annual nvestment in  actual mining
developments and in such other work as may be essential
to the opening and operation of the mune (section 1V).
These regulations also prescribe that the Secretary of
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Agniculture and Natural Resources may prohibit any
practice or process of operation that may result in undue
waste of coal (section 1V)

EXPLORATION WORKR BEFORE THE GRANTING OF A LEASE

The applicant may perform exploration work before
the lease 1s granted. This temporary authorization,
however, does not entitle the applicant to remove, or dispose

of, coal from the deposits applied for (regulations of 22
May 1926, section 1V)

RENTS AND ROYALTIES

For the privilege of mining, extracting and disposing
of coal 1n the lands covered by his lease, the lessee must
pay royalties and rentals The royalty may not be less
than 10 centavos a ton of 1,016 kilogrammes, and 1s due
and payable upon removal of the coal from the locality
where 1t 1s mined The rental 1s determined at the rate
of 2 pesos and 50 centavos a hectare, or fraction thereof, for
each year for the first ten years, and five pesos a hectare,
or fraction thereof, for each year thereafter. Rentals are
credited against the royalties as they accrue for each year
The rentals or royaltes are also credited against the specific
tax on coal assessed at 25 centavos a metric ton under the
Nauonal Internal Revenue Code (Coal Lands Act, section

3).

REVOCABLE COMMERCIAL PERMIT

In order to provide for the supply of local and domestic
needs for fuel, the Secretary of Agriculture and Natural
Resources may 1ssue to any qualified applicant not more
than three commercial revocable permits granting the nght
to prospect for, mine, and dispose of coal belonging to the
Government on specified tracts not to exceed four hectares.
No person or associtation obtaiming such a permut may
operate 1n any coalfield for a period of more than 10 years,
This permit may be granted, whether or not the applicant
1s also an applicant for, or holder of, coal leases. The
permut 1s granted on such conditions as, 1n the opinion of
the Secretary of Agriculture and Natural Resources, will
promote the coal industry and safeguard the public interest.
The permissee must pay a royalty of fifty cents a ton of

the coal mined 1n lieu of the specific tax on coal (Coal
Lands Act, section 10)

EXPLOITATION OF MINES BY THE GOVERNMENT

The Government, 1n recognition of the relation of the
coal resources of the country to its general welfare, hat
reserved the nght to orgamize and exploit coalmines by
ttself or to organize and promote coal mining corporation;
by becoming either the exclusive or majonty stockholdel
therein. In such enterprises, the Government 1s not bound
by any provision 1n the law restricung holdings eithe
territorially or otherwise (Coal Lands Act, section 14).



Supervisory and Developmental Government Acuvities

The Bureau of Mines was created by Act No 136 of
7 November 1936 under the Department of Agriculture
and Natural Resources with a Director at s head The
Bureau of Mines 1s required to

(1) Make ropographic and geological surveys of the
country

(2) Collect and disseminate information and conduct
pertinent investigations concerning mnng operations.,

(3) Conduct studies of mining practices and matters
relating to the protection of life and property and to the
economy of operations

(4) Conduct
processes

(5)
(6) Establish and operate a refining plant

with regard to new

1IN\ estigations

Perform work on assaying and smelung

(7) Keep records of mining locations, leases, patents
and permats

(8) Receive semi-annual reports from mumng
operators and generally supervise all the operations.
Semi-annual reports from muning corporations or associa-
tions must contain an itemized account for the previous
semester with complete statements on disbursements and
receipts, all habilities 1ncurred, the number of employees,
their functions and wages, a full statement of the work
done 1n the mine, of ore extracted, the amount sent to
the mull, and 1ts assay value Copies of these reports
must be furmished to stockholders or members Mining
concerns must also make available to stockholders and
members full reports under oath of all discoveries in the
mine and their assay value, as well as accounts, report
and correspondence from the superintendent of operations

The bureau has been instrumental in establishing safety
regulanons and publishing a mine safety bulleun The
bureau may perform any work for private partes for a fee
Its ofhicers and employees have police authority over mineral
lands and have the power to execute 1ts decisions relating
thereto

SARAWAK
The Mining Ordinance of 1949 governs the  the current provisions ot Sarawak law regulaung
development of mineral resources 1n Sarawak  The  companies, to a company incorporated outside the colony

ordinance does not apply to (a) radio-active minerals, since
the operation thereof 1s governed by a special ordinance,
(b) munes operated by the Government on Crown land,
(¢) the mining of muneral oils and the operation of
Sarawak Oilfields, Limited Under the ordinance, the
Governor of Sarawak promulgated the Mining Rules, 1949,
which deal with the payment of fees, rents, royalues,
deposits and the returns from the rest of the mining
operations 1n Sarawak The ordinance of 1949 deals with
-muning leases, prospecting licences, panning and fossicking
licences and safety regulations

Mining Lease
NNATULRE OF A MINING LEASL

The property 1n, and the control of, all muinerals
throughout the colony of Sarawak 1s vested in the Crown
‘The Government 15 authorized under the ordinance to lease
Crown land for mining purposes {or a peniod not exceeding
twenty-one years 1n return for the payment of such annual
rent as may be stated in the mining lease, and i1t may
impose such conditions as it may hind necessary The
mining lease must speaify the mnerals which the lessee 1s
entitled to mine within his lease, but the Government, 1f
the applicant so desires, may add to or vary the minerals
included 1n the regional lease

The mining lease may be 1ssued only to an individual
person who 1s not a minor, to a company authorized by
its constitution to hold mining land and incorporated under
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which has complied with the provisions of the company
law of Sarawak or to 2 body corporate incorporated by any
law currently 1n force or constituted by royal charter or
Letters Patent of His Majesty

ACQUISITION OF A MINING LEASL

Applications for a mining lease must be made 1n
wriung, 1n accordance with a specially prescribed formula,
and deposited at the land office of the district within which
the tract to be leased 1s located. If the application 1s
approved, the land will be surveyed and marked by an
oficial of the district (the Superintendent) The latter
may require the applicant to make a deposit 1n order to
cover the cost of emplacement or survey During the
consideration of the application for a mining lease and
before the survey 1s completed, the apphicant may be
granted a mining certificate which gives him the same
rights as to a lessee He may then enter upon, occupy and
commence mining operations in accordance with the terms
of the mining certthcate On completion of the survey,
the applicant may be granted a mining lease duly signed
and sealed The lease must be registered with the
Government

RICHTS 01 THE MINING LEASE HOLDER

The possession of a vahd mining lease vests certain
nghts 1n the lessee

(1) The nght to enter and the exclusive nght to
mine and to remove and dispose of the minerals specified



in the lease and to do all other things necessary for the
mining operations

(2) The night to roast and calcine all such metals
or munerals found on the land

(3) The nght to erect such structures as may be
necessary for the satisfactory conduct of mining operations.

(4) The nght to all umber and forest produce of
the land, although he may not remove any of such tumber
or forest produce from the land except for the extraction
of munerals.

OBLIGATIONS OF THE MINING LLASL HOLDER

There are also enumerated various obligations on the
lessee, such as that of paying rent and royalties as required
under the provisions of the ordinance, maintaining of all
boundaries 1n proper condition, commencing mining
operations within a period of one year from the date of
issue of the lease, employing the number of labourers and
labour-saving devices provided under the ordinance,
continuing minming operations for a period longer than six
months, reporting to the Director the discovery of any
mineral other than that for which his lease has been
granted and observing safety regulations The ordinance
also requires the lease holder to allow a right of way to
those desiring to enter from the adjoining land, if such
right of way does not interfere with mining operations,

Faillure to pay rent or non-observance of certain
conditions 1n the mining lease renders the lease hable to
forfeiture,

Prospecting Licences

The regulatons contain  provisions regarding
prospecting. The owner of land alienated for other than
mining purposes or any person holding the written consent
of the owner may prospect such land for metals or minerals,
provided he gives one week’s notice to the government
inspector. The Governor 1s authorized to grant, at his
discretion, prospecting licences for metals or minerals upon
such conditions and limitations as are stated in the
ordinance and upon such express conditions as the
Governor may impose. The licence holder 1s liable to
make compensation in the case of alienated land to the
owner of the land for any disturbance or damage caused
by such prospecting operation. The local courts are
empowered to adjudicate between the parties in this respect

The prospecting licences granted by the Governor
may be either a general prospecting licence or an exclusive
prospecting licence The Governor may refuse to grant a
general prospecting licence and 1s obliged to refuse an
exclusive prospecting licence for unaliesated land unul
rights which the native people of Sarawak may have, in
respect of such land, have been investigated and recorded
to his satisfaction.
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EXCLUSIVE PROSPECTING LICENCE

An exclusive prospecting licence authorizes the
licensee to undertake and conunue such work which may
be, 1n the opinion of the Governor, reasonably necessary to
test the qualiies of the land in respect of the metal or
muneral specified in the licence  Every exclusive prospecting
licence 1s granted for a specified metal or mineral only It
also conveys to the licensee the exclusive right to prospect
within the areas specified 1n the licence for the metal or
mineral specified and the prior night to select from any
part of the unoccupied land described 1n such licence such
an area as may be set forth in the prospecting hcence and
to receive a miming lease for that land The granung of
such lease 1s at the discreuon of the Governor, who must
satisfy himself as to whether or not the licensee has done
a suffictent amount of prospecuing work and whether the
nghts of the native population would not be adversely
affected. The Governor, 1n granung an exclusive
prospecting licence, may direct that the licensee 15 hable to
pay compensation to persons who may be injuriously
aftected. The licensee 1s under an obligation to report the
discovery of any mineral deposits other than the mineral
mentioned 1n the licence He must, at all times, allow
governmental inspection and submit specihed reports in
regard to his prospecting operations

Every application for an exclusive prospecting hcence
must contain the position, approximate area and boundaries
of the land and the metal or mineral for which 1t 1s
proposed to prospect The licensee may remove, with the
written permission of the Senior Inspector, all metals and
minerals raised in the course of prospecting operations,
upon payment of such royalties or export duties as may
be fixed by any current law,

GENERAL PROSPECTING LICENCE

A general prospecting licence conveys to the holder
the rnight to prospect on all land specified in the licence
for all mnerals or metals other than those expressly
excluded by the licence. The holder may undertake and
continue such work only as may, in the opinion of the
Senior Inspector of the Government, be reasonably necessary
to enable him to test the qualiues of the land 1n respect of
metals or minerals for which he 1s entitled to prospect. A
general prospecting licence 1s personal to the holder and
any servant or agent prospecting must hold a separate
licence.

Panning and Fossicking Licences
The ordinance authorizes a Senior Inspector or any
oficer authorized by the Chief Inspector to grant to any
person a licence to pan' or to fossick?, on payment of the
prescribed fees. The licence will not be granted in respect

'To pan means to wash or sift for the purpose of obtaimng
munerals

¥ To fossick means to rake or scratch the surface of the soil for
the purpose of obtaimng munerals



of a forest reserve or protected forest without the consent
in writing of the Conservator of Forests Panning hicences
may Dbe 1ssued for any period not exceeding one month and
fossicking licences may be issued for any period not
exceeding six months and both of them are non-transferable
Both licences confer upon the holder the right to take and
dispose of all minerals obtained by him under the authonty
of the licence He has no right to pan or fossick over
occupted land, or mining land or land 1n respect of which
an exclusive prospecting licence has been granted without
the consent of the occupier, lessce or licensee as the case
may be, and he has no nght to take minerals other than
those specifically mentioned in the licence

Safety Regulations

Every lessee of mining land upon which more than
twenty persons are employed 1s required to notify the Chief
Inspector of the name and address of the manager of such
mine. In default of such notification, the lessee will
himself be presumed to be the manager Gunpowder,
explosives and inflammables may not be stored on any
mining land except 1n such places and quantities as may be

prescribed by law  There are detailed regulations governing
the reporting and investigation of accidents. The ordinance
requires that every manager should frame such regulations
as are necessary for the conduct and guidance of persons
employed for the mining operations, and a copy of such
regulations must be sent to the Senior Inspector
immediately The Semor Inspector may suggest changes
in the regulations within thirty days after receipt Even
if a lessee 15 1n possession of a valid lease, the digging of
shafts or pits must be done under a special licence. Any
kind of hydraulic mining may be performed only under
the provisions of a special licence in this respect which 1s
granted for a period not exceeding twelve months, and the
Chief Inspector 1s authorized to cancel or to suspend such
licences upon proof that the licensee has failed to comply
with the conditions of the licence The Director of Mines
1s authorized to consider claims by people who have
suffered damage or injury during the mining operations
and to order the licensee to pay such compensation as may
appear reasonable A party dissatished with the decision
of the Director may appeal to the Governor, whose decision

1s final

THAILAND

The development of mineral resources in Thailand 1s
regulated by the Miming Act of 1918 (as amended, 1950)

Mining operations by private individuals are allowed
only in the southern regions running from the province of
Chumphorn to the Malayan border. Areas other than those
mentioned above, including islands, except the island of
Phuket, are reserved exclusively for prospecting or mining
by the Government Gold, oil and coal, wherever they
may be found, may not be prospected or mined by private
individuals The following major topics are dealt with in
the act general prospecting hcences, exclusive prospecting
licences, mining concesstons  According to the mining law,
the Government claims the exclusive ownership of all
mineral substances upon, 1in or under the surface of public
domain or privately owned land The Government may
grant prospecting licences to private individuals These
licences are divided 1nto two categories general prospecting
licences and exclusive prospecting licences

General Prospecing Licence

Applications for general prospecting licences must be
made on the prescribed form and filed with the appropriate
District Mines Ofhce specifying the kind of munerals as
well as the location in which prospecting work 15 intended
to be done Every application must be accompanied by
a fee prescribed by regulations

The licence 1s 1ssued at a small cost and 1s vahid for
year The licensce 1s entitled to prospect for such
minerals only within such areas as are specitfied in the

one
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licence A gencral prospecting licence holder may explore
vacant land, or land 1n the lawful possession of others
with the consent of the owner of the land. The licence 1s
non-transferable and allows the holder only to prospect with
the purpose of testing the metalliferous qualities of the
ground but not to remove or sell any minerals found
The licence must at all umes be presented for inspection
upon demand by an officer of the Government.

Exclusive Prospecting Licence

Applicaton for an exclusive prospecting licence must
be made on the form prescribed by the Government and
filed with the appropriate District Mines Office. At the
same time, the applicant must deposit a sum of money
He must subnut, with the 1pplication, a map of operations,
a detailed statement of the purpose for prospecing and
specificatton of the kind of minerals being searched The
map must show the location of the land upon which
prospecting work will be conducted giving particulars as
to 1ts connexion with other survey marks, concession areas
or land marks The total area of land for which the
application may be made must not exceed 3,000 rais?

The licence 15 non-transferable and confers upon the
holder the same rnights as are acquired under a general
prospecung licence, with the difference that no person other
than the holder or his employee will be entitled to prospect
for minerals 1n the area covered under the licence How-
ever, 1t confers full exploring rights to the holder, with
the privilege of employing as many assistants as required

"Two and a half rais equal approximately one acre



without applying for any additional licence It confers no

rnight to remove or to sell any mineral found The licence
1s valid for one year, upon the expiration of which the
Royal Department of Mines may n its discretion renew
the lease if the holder shows to the satuisfaction of the
Department that he has completed a reasonable amount of
prospecting and complied with the regulations

Mining Concessions
ACQUISITION 0! THL CONCLSSION

Mining concessions may be granted only to holders
ot general prospecting licences or exclusive prospecting
licences, and they are valid only for the kind of munerals
and for the area specified 1n such licence The prospecting
ficence must be 1n force at the ume at which the apphcation
for the concession 1s submitted

Applications for mining concessions must be made on
a prescribed official form and must be submitted together
with a deposit covering fees, expenses which may be
incurred 1n the cutting of boundary lines, and certain other
expenses connected with the issuance of the concession
The map must show the location, angles, direction and
area of the desired mining concession The area of the
concesston may not exceed 100 rais 1n the case of a lode,
and 300 rais 1in the case of alluvial ground The applicant
must also submit particulars as to the kind of mineral
which he desires to mine and as to the method of mining
which he intends to adopt He must also satisty the
District Mines Office that he has at his command sufhcient
capital to carry out the mining operations required under
the concession  After carrying out the preliminary survey
and the erecuon of boundaries, the applicant 1s entitled to
a temporary working permit which confers the same rights
as a mining concession  Such permit 1s valid for a period

of six months only

NATURE OF THL CONCLSSION

The only minerals which the concession holder 1s
entitled to mine are those specithed 1n the concession
granted If other kinds of minerals are to be mined, prior
authorization must be obtained Mining operations must
be carnied out within the area specified in the concession
The concession does not convey to the holder any night of
ownership on any land but conveys only the nght to carry
out muning operations within the defined area Prior
authonization must be obtained from the District Mines
Ofhce for the construction of any buildings for mining
purposes

The Government may give permission to any person
to fell umber, burn wood, charcoal, or collect other forest
produce within the mining area. The concession holder
has no power to stop the grant of such permussion More-
over, the Government reserves the right to take or to
authorize any person to take from the concession area such
stones, earth or sand as may be required for governmental
purposes In cases where the Government 1s 1in need, for
an ofhicial purpose, of a plot of land within the concession,
the concession holder has no power to demand any com-
pensation for the value of minerals unmined within such
mining area The concession holder has no nght to
destroy, obstruct or conduct any mining operations on any
communications line, even if such line is lying within the
concession, unless special authorization 1s granted by the
Department of Mines for the purpose It 1s unlawful for
any concession holder to mortgage or pledge a concession
tn any manner whatsoever prior to obtaining permission
from the Government

The concession holder 1s hable to pay rent and royalues
as specified in the schedule attached to the mining law on
minerals

VIET-NAM"

Under the Ordinance No 3 of 6 March 1952 of the
Government of the Republic of Viet-Nam, the mining
regulations which were in force tn Indochina at the tume
of the introduction of the Convenuon of 8 March 1949
are declared to be temporanly applicable untl the
promulgation of nauional statutes in this field

Under the ordinance, the powers which were conferred
on the French authonties under the nuning regulations
will henceforth be exercised by the Chiet of State
concermng matters which previously lay within  the
competence of the President of the French Republic, by the
President of the Republic of Viet-Nam, 1n cabinet meetings
concerning matters which were previously within the
competence of the Governor-General or the High
Commussioner after due hearing in the permanent cabinet
commuttee, by the Minister 1n charge of mining concerning
matters which previously lay within the competence of the
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Governor-General or the High Commissioner subject to
recommendations by the Inspector General of Mining and
Industry, by the regional governors for those matters which
previously lay within the competence of the heads of local
authorities, and by the local and provincial officers 1n regard
to those matters which previously lay within the competence
of the resident mayors and provincial officers

The jurisdiction which was recognized under the
mining regulations as belonging to the French courts wll
henceforth be exercised esther by the Viet-namese courts or
by the Joint courts according to the rules of junisdiction
defined in the judiaal convention of 30 December 1949
implementing the Franco-Viet-namese agreement of 8
March 1949 It 1s understood that new mining regula-
tions are being prepared.

' This report relates to miming laws and regulations in southern
Viet Nam
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